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DEDICATION
[Editor's Note: This past May, Hamlet J. (Chips) Barry died in a tractor accident. Chips was one of the members of the WATER LAW
REVIEW'S Advisory Board, and he is missed by all our members. This
issue is dedicated to him.]
Chips Barry epitomized the role of the natural resource attorney
as a public servant. He did have a short stint in private pr-actice, but
spent the bulk of his career in the public sector, working on natural
resource issues and also representing the under-served.
Although he is best known as the Manager of Denver Water for 20
years, he had a varied and colorful career. A Denver native, Chips
graduated cum laude from Yale College in 1966 and Columbia University Law School in 1969. After law school, he was a Vista volunteer
in rural Alaska, a law clerk to Judge Robert McWilliams on the lOth
Circuit Court of Appeals in Denver, and a legal services lawyer in Micronesia.
Prior to becoming Manager at Denver Water, Chips was engaged
in various positions at the Colorado Department of Natural Resources, including Director of the Mined Land Reclamation Division,
Deputy Director, and eventually Executive Director under Governor
Roy Romer.
Chips was also involved in the broader community. He was a
grader for the Colorado Bar examination and a member of the Board
of Governors for the Colorado Bar Association. He was a Trustee of
the Colorado Chapter of the Nature Conservancy. He served on the
Boards of Water for People, the Association of Municipal Water
Agencies, the Water Utility Council of the American Water Works
Association, and the Western Urban Water Coalition.
Beyond his curriculum vitae, Chips was recognized as an innovator
and leader in water policy in the west. He was known for his directness, often expressing in groups what many were thinking but unwilling to state. But he often did so in a self-effacing and humorous style,
which not only took the edge off his point, but also helped him make
it.
Chips was a broad thinker, who had big and often self-admittedly
unattainable ideas for resource management. Yet by raising such
thoughts he allowed others to also look at problems from a broader,
solution-oriented perspective.
Chips joined Denver Water in the wake of the Environmental Protection Agency's veto of the Two Forks Dam. Up until that point,
Denver Water's vision was the primary water provider for the entire
Denver metropolitan area. The agency had in large part developed its
impressive collection, storage and distribution system by coercion,
and perhaps as a result had become insular. With the demise of Two
Forks, the agency was adrift.
Chips was the right person at the right time for Denver Water. He
helped the Denver \Vater Board develop a Resource Statement that

defined the role of the agency in the post-Two Forks era by committing its service obligation to the "build-out" of its Combined Service
Area. He brought openness to Denver Water's relationship with the
West Slope by forging a partnership in the development of Wolford
Mountain Reservoir, and initiating a negotiation process that has put
Denver and the West Slope on the brink of a wide-ranging agreement
on how Denver Water operates, develops and utilizes its West Slope
facilities. His emphasis was on finding solutions, not conflict.
Chips guided Denver Water through a series of unanticipated
challenges. In 2002, an unprecedented drought brought into question the assumptions of the agency regarding the long-term yield of its
system. The 1996 Buffalo Creek and 2002 Hayman fires destroyed
much of the watersheds above Cheesman and Strontia Springs Reservoirs, and resulted in degraded water quality and massive sediment
deposition in Strontia Springs Reservoir. The September 11, 2001
terrorist attacks brought renewed focus on the need to protect the
security of key facilities and systems. The draw-down of Colorado
River syst~m reservoirs confronted the availability of water under the
Colorado River Compact, and the potential impacts of climate
change. Recognizing these uncertainties, Denver Water accelerated
its commitment to conservation and efficiency, to recycling, and to
the enlargement of Gross Reservoir.
The aftereffects of a 2001 car accident brought personal challenge
as well, in the form of deteriorating hearing and eyesight. Yet Chips
maintained his traditional humor and outlook, maintaining his squash
game at the Denver Athletic Club, and enjoying - and unabashedly
cheating at - golf.
Chips's life came to a premature yet not unfitting end, doing
something he loved. He was proud of his professional career, but
enthusiastically looking forward to his retirement plan of spending
time on his Macadamia nut, honey and coffee farm in Hawaii, and in
Denver playing golf and squash.
Denver Mayor and Governor-elect John Hickenlooper provided an
apt summary of the feelings of the friends and professional associates
of Chips Barry. "However great his legacy in water, what we will miss
most is the person - the warmth and the wit, the charm and the kindness. He was one of the most gracious and considerate people I've
ever known." 1
Jim Lochhead,
CEO/Manager
Denver Water

1. Bruce Finley &Virginia Culver, Chips Barty, Denver Water chief on verge of retiring,
dies in Hawaii, The Denver Post, May 4, 2010.

-·
·EDITOR'S NOTE
In the unlikely event that you are actually reading the Editor's
Note, let me first say "Thanks." Truly, you are a dedicated Water Law
Review subscriber. Let me also say that you should quit reading this,
and move on to one of this issue's great articles.
First, this issue is dedicated to the memory of Mr. Chips Barry.
Mr. Barry was one of the W.4.TER LAW REVIEWs Advisors, providing
guidance and mentorship to our student members for years. Simply
put, Mr. Barry will be missed.
Next, this issue's (broad) theme is water law reform. All of the
articles outline needed reforms to our water law policies or governing
bodies. In this issue, Mr. David Pilz brings us Lesso'(ts in Water Policy
Innovation From the World's Driest Inhabited Continent: Using Water Allocation Plans and Water Markets to Manage Water Scarcity. In this article, Mr.
Pilz gives us a glimpse into Australia's major reforms of the MurrayDarling Basin, and provides the key lessons that Australia has learned,
and that the United States should learn from the experience.
The WATER LA W.REVZEW is very proud to publish Professor A. Dan
Tarlock's article How Well can Water Law Adapt to the Potential Stresses of
Global Climate Change? In his article, Professor Tarlock outlines some
of the adaptation strategies that states could develop to deal with the
problems that Global Climate Change poses to our water supply and
our water law frameworks.
Also in this issue is an article by Ms. Laura Ziemer, Mr. Stan Bradshaw, and Ms. Meg Casey. Their article, Changing Changes; A Road Map
for Montana's Water Management, outlines some of the administrative
issues that have hampered Montana's water rights change process for
the last several years. Like the other articles in this issue, the authors
provide some helpful guidance to Montana's water managers on how
to move forward effectively and fairly.·
The Honorable Justice Gregory Hobbs, of the Colorado Supreme
Court, has provided us with the Seventh Update to Colorado Water Law:
An Historical Overview. Like in past updates, Justice Hobbs has distilled
the most recent and seminal water law cases for our benefit. The
WATER LAW REVIEW is so very pleased to publish this latest update.
And as always, this issue of the WATER LAw REVIEW contains the
usual collection of case notes and the like. Finally, I would like to
thank all the members of the WATER LAW REVIEW. They are an excellent group of editors who I am proud to know.
Now go read the excellent articles! Best Regards.

Ryan McLane
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I. INTRODUCTION: CLIMATE CHANGE WILL STRESS BOTH
REGIONS AND WATER LAW
A. AUF WIEDERSEHEN TO HYDRO STATIONARITY
In the coming decades, Global Climate Change (GCC) will impact
hydrologic balances and thus water availability, use, and management
in both arid and humid regions of the United States.. Many of the
fundamental hydrologic assumptions underlying water allocation,
water pollution control, and aquatic ecosystem conservation will
fundamentally change. GCC will therefore stress both the laws of
prior appropriation and riparian rights.' Water law follows hydrology
and assumes that regional water balances will remain relatively
constant or "stationary" over time; however, this assumption is no
longer viable.'
Water managers must now assume that existing.
hydrologic models are no longer reliable and in many cases lead to an
underestimation of available supplies.5 The end of stationarity will
2. See, e.g., INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE
AND WATER 3-4 (Bryson Bates et al. eds., 2008); COMM. ON THE ENV'T & NATURAL RES.,
NAT'L SCI. & TECH. COUNCIL, SCIENTIFIC ASSESSMENT OF THE EFFECTS OF CLIMATE
CHANGE ON THE UNITED STATES 12- 13 (2008); COMM. ON STABILIZATION TARGETS FOR
ATMOSPHERIC GREENHOUSE GAS CONCENTRATIONS, NAT'L RESEARCH COUNCIL, CLIMATE
STABILIZATION TARGETS: EMISSIONS, CONCENTRATIONS, AND IMPACTS OVER DECADES TO

MILLENNIA (forthcoming 2010) (concluding that each one degree Celsius rise will
reduce rain in the southwest by 5-10%).
3. See, e.g., Robert H. Abrams & Noah D. Hall, Framing Water Policy in a Carbon
Affected and Carbon Constrained Environment, 50 NAT. RESOURCES J. 3, 68-71 (2010),
available at http://lawlibrary.unm.edu/nrj/50/1/02_AbramsHall.pdf; Robert W.
Adler, Climate Change and the Hegemony of State Water Law, 29 STAN. ENvTL. L.J. 1, 10-18
(2010); Brian E. Gray, Global Climate Change: Water Supply Risks and Water Management
Opportunities, 14 HASTINGS W.-NwJ. ENvTL. L. & POL'Y 1453, 1454-55 (2008); Kathleen
A. Miller, Climate Change and Water in the West: Complexities, Uncertainties, and Strategies
for Adaptation, 27J. LAND RESOURCES & ENvTL. L. 87, 91 (2007).
4. See Robin Kundis Craig, "Stationarity is Dead"-Long Live Transformation: Five
Principlesfor Climate Change Adaptation Law, 34 HARV. ENvTL. L. REV. 9, 9-10 (2010);
Robin Kundis Craig, Climate Change, Regulatory Fragmentation, and Water Triage, 79 U.
COLO. L. REV. 825, 825-26 (2008).
5. NAT'L RES. COUNCIL,
EVALUATING AND ADJUSTING

COLORADO RIVER BASIN WATER
TO HYDROCLIMATIC VARIABILITY

MANAGEMENT:
73-92 (2007)

(summarizing the studies of the potential impact of warmer temperatures in the
Colorado River Basin). It observes that the most scenarios predict modest stream
flow decreases but "[a]ny future decreases in the Colorado River stream flow . . .
would be especially troubling because the quantity of water allocations under the Law
of the River already exceeds the amount of the mean annual mean Colorado River
Flows"), id at 92.
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create new conflicts between present right holders and future
claimants and between consumptive and non-consumptive, especially
environmental, uses. The hard question is how the law and those
charged with applying it and managing water within its framework
should react to this new, even more, uncertain world.
Climate change response strategies are divided into two separate
categories: mitigation and adaptation. The first question is whether
to place one's faith in mitigation or adaptation. Mitigation attempts
to stabilize or roll back greenhouse gas emissions.6 Adaptation is
defined as an action that either reduces "an area's vulnerability to the
negative impacts of climate change" or enhances "its ability to capture
any benefits."' Adaptation proceeds from one of two assumptions,
although the consequences are the same. First, the "real politick"
assumption is that serious, as opposed to band-aid or feel-good,
mitigation will not occur. The failure of the 2009 Copenhagen
Summit 8 and the failure of the United States Congress to enact any
climate change or energy legislation even after the 2010 Gulf of
Mexico oil spill confirm this assumption.9 Second, the "leap of faith"
assumption is that mitigation strategies will be implemented, but the
benefits will not kick in for at least a century and possibly a
millenniumio-a very Keynesian long run. Both assumptions lead to
the conclusion that for the foreseeable future water managers have no
choice but to take the various GCC risk scenarios as a given and ask
6. See Elizabeth C. Black, Climate Change Adaptation: Local Solutions for a Global
Problem, 22 GEO. INT'L ENVTL. L. REV. 359, 360 (2010).
7. Id. at 362. (quoting NICHOLAS STERN, THE ECONOMICS OF CLIMATE CHANGE 458
(2007)). See also Alejandro E. Camacho, Adapting Governance to Climate Change:
Managing Uncertainty Through a Learning Infrastructure, 59 Emory L.J 1, 17-23 (2010)
(distinguishing between reactive and proactive, direct and indirect, and procedural
and substantive measures).
8. See Tobias Rapp et al., How China and India Sabotaged the UN Climate Summit,
DER SPIELGEL May 05, 2010, http://www.spiegel.de/intemational/
See also GERMAN ADVISORY COUNCIL ON GLOBAL
world/0,1518,692861,00.html.
CHANGE [WBGU], POLICY PAPER NO. 6, CLIMATE POLICY POST-COPENHAGEN: A THREELEVEL STRATEGY FOR SUCCESS 5 (2010) ("[Copenhagen Accord,] even if honored in
full . . . fall[s] short of what is required to limit the increase of the global mean
temperature to 2 degrees Celsius . .. ." ).
9. FredericJ. Fronimer, Gulf Spill Lacks Societal Punch of Santa Barbara,ASSOCIATED
PRESS, July 29, 2010, availableat http://abcnews.go.com/
Business/wireStory?id=11275571. Any predictions about the course of energy policy
are extremely risky, but the contrast between the 1969 Santa Barbara oil spill, which
triggered the modem environmental movement and the first generation of
environmental legislation, and 2010 Gulf Oil Spill, which has triggered nothing
nationally except a Presidential commission, is instructive. Of course, the 2010 Spill
may have longer-term impacts.
10. Richard Monastersky, A Burden Beyond Bearing, 458 NATURE 1091, 1092 (2009);
GAS
ON
STABILIZATION TARGETS FOR ATMOSPHERIC GREENHOUSE
COMM.
CONCENTRATIONS, NAT'L RESEARCH COUNCIL, supra note 2, at 1. The latest research

suggests that we are reaching dangerous C02 concentrations more quickly than
previous estimations and that the recovery time from reductions, should they actually
occur, may be as much as a 1,000 years. See generally GARY BRAASCH, EARTH UNDER
FIRE: How GLOBAL WARMING IS CHANGING THE WORLD (2007) (providing more
information on Global warming recovery times).
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how those potentially impacted can take steps to reduce the adverse
This
impacts through changes in water use and management."
article assumes that water users and managers have no choice but to
adapt because the adverse impacts will manifest themselves long
before mitigation kicks in if at all and focuses on the capacity of water
quantity law to adapt to GCC, although it recognizes that lower net
streamflows can also undermine pollution control standards and
discharge permit conditions.
B. Do WE REALLY KNOW ANYTHING USEFUL?

Climate change is a scientific hypothesis. The science is a
combination of sophisticated models augmented by the increasing
scientific evidence that anthropocentric change is beginning to
There is a
manifest itself in concrete ways around the world."
relatively firm consensus that arid and semiarid regions risk the net
loss of stream runoff as winter snowpack diminishes and spring and
summer evaporation increases." In all regions, there is an increased
risk of decreased production from thermal and hydroelectric power
plants. 4 As a result, federal and state carry-over storage projects may
not be able to meet their contractual delivery obligations in growing,
water-stressed areas." Predictions are cloudiet for more humid areas,
but there is little doubt that climate change will occur. Many areas in
the East may experience intense bursts of increased runoff that will
cause severe flood events, at the same time, these areas may also

11. Holly Doremus & Michael Hanemann, The Challenges of Dynamic Water
Management in the American West, 26 UCLA J. ENvTL. L & POL'Y 55, 56- 57 (2008)
(discussing and answering the critique that adaptation deflects attention away from
mitigation); Orr Karassin, Mind the Gap: Knowledge and Need in RegulatingAdaptation to
Climate Change, 22 GEO. INT'L. ENVTL. L. REV. 383, 388 (2010) (offering a regulatory
framework to guide adaptation and providing useful comparative examples of
ongoing efforts).
12. Press Release, NASA, NASA Study Links Earth Impacts to Human-Caused
Climate Change (May 14, 2008).
13.

E.g.,

STEPHEN SAUNDERS

ET AL.,

HOTrER AND DRIER: THE WEST'S CHANGED

CLIMATE 6-7, 17 (2008); NAT'L RESEARCH COUNCIL, supranote 5, at 113; ADLER, supra
note 3, at 10-17. In 2009, Colorado's peak snow melt occurred several weeks earlier
than normal, which may be pose a problem for direct flow irrigators in western

Colorado. Colleen O'Connor, Colorado's Snowmelt's Early Flow May Be Issue, DENVER
POST, June 17, 2009, http://www.denverpost.com/ci_12604156.
14. Benjamin K. Sovacool, Running on Empty: The Electricity-WaterNexus and the U.S.
Electric Utility Sector, 30 ENERGY L.J. 11, 11, 36, 50 (2009).
15. In 2008, the National Research Council convened a workshop on the future of
water use in the Apalachicola-Chattahoochee-Flint and Alabama-Coosa-Tallapoosa
River Basins, and participants were divided on the issue of whether all uses could be
supplied in the future, although "[a]ttendees generally acknowledged that additional
population growth would add further stresses to the water supply system." SUMMARY
OF A WORKSHOP ON WATER ISSUES IN THE APALACHICOLA-CHATTAHOOCHEE-FLINT AND

ALABAMA-COOSA-TALLAPOOSA

(ACF-ACT)

RIVER

BASINS
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http://www.naedonline.org/images/NRCACF-ACTApril09.pdf.
AMERICA,

ExPOSED: SOCIAL VULNERABILITY

AND

CLIMATE

(2009),

available at

See also OXFAM
CHANGE

IN

SOUTHEAST 6-8 (2009), available at http://adapt.oxfamamerica.org/resources/
ExposedReport.pdf.

THE

US
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experience lower summer water flows in major, heavily used rivers.'"
The Great Lakes is an example of a region that may face new stresses.
A synthesis of the climate change literature for the Great Lakes
concludes that:
Mean annual lake surface evaporation could increase by as much as
39% due to an increase in lake surface temperatures. This will
present particular concern during summer and autumn, which are
already characterized by low stream flow. Moreover, with increased

evapotranspiration and decreased snowpack, less moisture will enter
the soil and groundwater zones, and runoff will be even further
decreased.
Consequently, under future warmer and drier
conditions, Great Lakes residents could7 become more vulnerable to
water supply and demand mismatches.'
Most water managers have already absorbed the first lesson of
GCC water scenarios. Water managers have taken the possibility of
altered flows and more intense flood events very seriously, and GCC
is now a relevant factor that all major state and federal planning
studies consider.'" The question remains: Do we know enough to
mandate new management strategies or change existing legal
regimes? There is still great uncertainty. The problem starts with
distinguishing GCC-induced change from the "normal" climate
variability that was observed before anthropogenic greenhouse gas
contributions reached their present dangerous levels. For example,
between 2005 and 2007 the Southeast United States experienced a
severe drought that stressed Atlanta's water supply and destroyed
billions of dollars worth of crops in Alabama and Georgia."
However, Columbia University scientists have concluded that the
stresses were the product of regional population growth and bad
planning, not GCC.2 ' To take more concrete steps, more must be
known about the geographic scale, the timing, and the magnitude of
the projected impacts of GCC.21 Likewise, 2009 was marked by wild
16. See Noah D. Hall & Bret B. Stuntz, Climate Change and Great Lakes Water
Resources: Avoiding Future Conflicts with Conservation, 31 HAMLINE L. REV. 639, 645-48
(2008).
17.

Id. at 645.
See BARRY NELSON ET AL., NATURAL RES. DEF. COUNCIL, IN HOT WATER: WATER
MANAGEMENT STRATEGIES TO WEATHER THE EFFECTS OF GLOBAL WARMING 1-4 (2007);
MICHAEL KIPARSKY & PETER H. GLEICK, PAC. INST. FOR STUDIES IN DEV., ENv'T, & SEC.,
CLIMATE CHANGE AND CALIFORNIA WATER RESOURCES: A SURVEY AND SUMMARY OF THE
LITERATURE 4 (2003).

18.

19. 'Killer' Southeast Drought Low on Scale, Says Study, EARTH INSTITUTE, Oct. 01,
2009, http://www.earth.columbia.edu/articles/view/2541;
Forrest Laws, Drought
Devastates Alabama's Tennessee Valley, S.E. FARM PRESS, Nov. 9, 2007,
http://southeastfarmpress.com/drought-devastates-alabamas-tennessee-valley.
20. Richard Seager et al., Drought in the Southeastern United States: Causes,
Variability over the Last Millennium, and the Potential for Future Hydroclimate
Change, 22J. CLIMATE 5021, 5022-23 (2009).
21. See Jaime Anderson et al., Progress on Incorporating Climate into
Management of California's Water Resources, 87 CLIMATIC CHANGE S91, S106-08
(2008).
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temperature swings: from record warmth in September for California
and Nevada, to record lows in July for the eastern Great Plains and
the Ohio Valley.22 But, in the latest assessment of the world's 2009
climate, the National Oceanic and Atmospheric Administrative
Climate Attribution team concluded that, "[s]uch seasonal extremes
most certainly were not the result of human-induced climate
.
change."2
C. How CAN WATER MANAGERS, LEGISLATURES ANDJUDGES ADAPT?
Adaptation can take many forms, but water managers have settled
on six primary strategies: (1) the greater use of integrated regional
water management, including adaptive management,24 to balance
ground and surface water use and to incorporate environmental
considerations into existing flow regimes; (2) the use of markets to
reallocate water among competing uses, primarily transfers from
irrigated agriculture to urban and environmental uses; (3) the
promotion of more aggressive agricultural and urban water
conservation; (4) the promotion of more water and energy efficient
urban settlement patterns in water stressed areas by linking water,
energy consumption, and land use planning and regulation;25 (5)
technological fixes such as desalination;26 and (6) the capture of more
runoff.2 7
This list does not include changes in water law, but there are at
least five possible water law adaptation scenarios. First, the existing
law could adapt with no changes. 8 Second, the law could evolve over
time, as it always has, as new conditions require the reevaluation of
the utility of various doctrines, especially those that encourage
inefficient use patterns. 9 Third, state legislatures could intervene to
22. M.P. Hoerling, Strong Seasonality in 2009 U.S. Temperatures, in 91 STATE OF
THE CLIMATE IN 2009 (Special Supplement) S140, S140 (D.S. Arndt et al. eds., 2010).
23. Id. (emphasis added).
24. See Daniel Schramm & Akiva Fishman, Legal Frameworks for Adaptive Natural
Resource Management in .a Changing Climate, 22 GEO. INT'L ENVTL. L. REv. 491, 492, 504
(2010).
25. See Ileana Porras, The City and International Law: In Pursuit of Sustainable
Development, 36 FORDHAM URB. L.J. 537, 588 (2009).
26. See Robin Kundis Craig, Water Supply, Desalination, Climate Change, and Energy
Policy, 22 PAC. MCGEORGE GLOBAL Bus. & DEV. L.J. 225, 235-36 (2010).
27. California has a similar list. See STATE OF CAL. DEP'T OF WATER RES., MANAGING
AN UNCERTAIN FUTURE: CLIMATE CHANGE ADAPTATION STRATEGIES FOR CALIFORNIA'S

WATER 12 (2008), availableat http://www.water.ca.gov/publications/
browse.cfm?letter= M.
28. Sometimes, the common law can adapt to new. technologies or other changed
conditions by not changing. See, e.g., Intel Corp. v. Hamidi, 71 P.3d 296 (Cal. 2003).
In Intel, the California Supreme Court refused to apply the common law tort of
trespass to real property, which presumes damage from any entry on land in the
possession of another, to mass emails by a former, disgruntled Intel employee sent
through the company's system. Id. at 309. The court instead applied trespass to
chattels, which requires a showing of actual damage to personal property, in part to
preserve an open Internet. Id. at 302, 311.
29. At the beginning of the environmental movement, there was concern that
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make more drastic changes in the law.
Fourth, the federal
government could exercise its constitutional power to preempt state
law that Congress deems a barrier to adaptation. Fifth, other
developments, such as laws designed to promote more sustainable
urban growth, could, for example, exert indirect pressure on water
law to harden its risk allocation function. As the rest of the article
indicates, one can find examples of all these scenarios with the
possible exception of federal preemption.
II. WATER LAW AS A PERFECT ADAPTIVE, RISK ALLOCATION
SYSTEM?
The least costly adaptation strategy is to use the existing law of
water rights to adapt. The case for this strategy is that due to the
"natural" vagaries of climate risk,. allocation is the central feature of
all water rights. In theory, water law has always functioned as a
shortage allocation system which assigns the risks of drought among
users thus forcing those most at risk to adapt. Thus, water rights are
of necessity correlative, because water is not always available in the
desired quantities due to climate variation and is uniquely necessary
for human and ecosystem survival. Thus, water rights have always
been incomplete rather than complete property rights."o Water is
simultaneously semi-exclusive, a shared and partially communal
resource. 3 ' Of necessity, each user's right is subject to the rights of
other similarly situated users on a stream or over an aquifer. No user
has the power to exclude completely other users to the extent that a
landowner can punish trespassers." The state has great discretion to
establish the ground rules for the acquisition and exercise of water
rights and to recognize private rights, as well as to subordinate them
to public rights and public interest limitations.
The net conclusion is that water law has always provided users

courts would not recognize instream flow appropriations because there was no
physical diversion. See, e.g., In re Adjudication of the Existing Rights to the Use of All
the Water, 55 P.3d 396, 401-02 (Mont. 2002). However, courts have generally held
that as long as the water is put to beneficial use, which includes minimum flow
maintenance, and other users have notice of the right, there is no need for an
"actual" or physical diversion. Id. at 406.
30. In re Water Use Permit Applications, 9 P.3d 409, 493 (Haw. 2000).
31. SeeJoseph W. Dellapenna, Global Climate Disruption and Water Law Reforn, 15
WIDENER L. REv. 409, 418 (2010).
- 32. Compare Jacque v. Steenberg Homes, Inc., 563 N.W.2d 154, 160, 164 (Wis.
1997) (court awarded one dollar in actual and 100,000 dollars in punitive damages
for nominal trespass because "landowners should feel confident that wrongdoers who
trespass ... will be appropriately punished."), with Bd. of Cnty. Comm'rs v. Park
Cnty. Sportsmen's Ranch, LLP, 45 P.3d 693, 696 (Colo. 2002) (aquifer recharge
pursuant to plan of augmentation that passes beneath various overlying tracts before
withdrawal is not a trespass).
33. See, e.g., Park Cnty. Sportsmen's Ranch, 45 P.3d at 709-10. But see Scott Andrew
Shepard, The Unbearable Cost of Skipping the Check: Property Rights, Takings Compensation
& EcologicalProtection in the Western Water Law Context, 17 N.Y.U. ENvrL. L.J. 1063, 1068
(2009).
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clear notice of the risks of a reduction in the amount of water to
which they will be entitled. The risks include reduced quantities
because of a drought, the wasteful or non-beneficial use of water, and
total or partial displacement by a "higher" or subsequent use,
including public rights.34 Thus, GCC can be characterized as simply
another drought risk to which all users have always been subject.
Users are therefore expected to adopt the most cost-effective
adaptation strategy and will not be surprised if this requires makingdo with less water than was previously available." The rub is that
water law has not been widely used for this function." Until recently,
nature and human intervention kept the risks of supply curtailment
low and the expectation of full enjoyment of the right high. As a
result, there are major psychological, political, institutional, and legal
barriers to using the law to distribute the extreme risks of global
climate change among large classes of water users in the common law
of riparian rights, prior appropriation and regulated riparianism.
A. RIPARIAN RIGHTS

The common law of riparian rights, which prevails in the East and
to a lesser extent in California and Nebraska, is a system that in
theory, but not in practice, -could be used to adapt to GCC.
Ironically, the common law's much criticized incoherence and lack of
useful precedent pushes users toward adaptation because it creates a
high level of risk to all right holders.
This uncertainty also could
allow courts the flexibility to adjust quantities and uses among
existing users in cases of GCC-induced shortages with minimal fear
34. In rare cases, the public trust may require the displacement of existing water
rights, which impair trust values. Nat'l Audubon Soc'y v. Super. Ct. of Alpine Cnty.,
658 P.2d 709, 732 (Cal. 1983); Accord In re Water Use Permit Applications, 9 P.3d 409,
509 (Haw. 2000). In Stop the Beach Renourishment, Inc. v. Fla. Dep't of Envtl. Prot., 130 S.
Ct. 2592, 2596, 2599 (2010), the Supreme Court held, eight to zero, that a Florida
statute that replaced the common law rule that littoral owners are entitled to coastal
accretions with a statute that fixed erosion control lines and awarded any gain (or
loss) seaward of the line to the state was not a taking. However, the four justice
plurality opinion also suggested, but did not hold, that a judicial decision, such as the
Florida Supreme Court opinion upholding the statutes, could be a judicial taking.
Four justices disagreed with the principle or reasoned that the case was not an
appropriate one to formulate a judicial takings doctrine. Justice Stevens, a Florida
beachfront condominium owner, did not participate in the decision.
Dwight
Merriam, Beach Decision Draws New Line in Sand, CONN. LAW TRIBUNE, June 28, 2010,
http://www.ctlawtribune.com/getarticle.aspx?ID=37566.
35. All "real" water allocation conflicts center on the fact that there is an
insufficient amount of water to provide reliable supplies for all competing users, thus
some alteration of the status quo is inevitable. See Dereje Zeleke Mekonnen, The Nile
Basin Cooperative Framework Agreement Negotiations and the Adoption of a 'Water Security'
Paradigm: Flight into Obscurity or a Logical Cul-de-sac?, 21 Eur. J. Int'l L. 421, 432-34
(2010). GCC simply drives home this point.
36. See also Adler, supra note 3, at 24.
37. SeeJoseph W. Dellapena, AdaptingRiparian Rights to the Twenty-First Century, 106
W. Va. L. Rev. 539, 559-61 (2004). But see Dellapenna, supra note 31, at 430
(explaining that the conventional thinking is that the common law of riparian rights
does not promote adaptation).
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that the parties could successfully challenge these adjustments as a
taking of property without due process of law."
From an environmental but not reallocation perspective, the early
common law was adaptive, if inefficient, by neo-welfare economic
standards. Riparian rights were originally limited solely to owners of
riparian land, a term that remains incompletely defined in most
Reallocation was difficult because of the narrow class of
states."
water right holders and per se rules that prohibited the use of water
on non-riparian land or on land outside the watershed; riparian users
could enjoin non-watershed and non-riparian uses without a showing
of injury,40 although courts seldom applied these rules.4 1 However,
this rigid law promoted flow maintenance, which will be an important
element in the conservation of aquatic ecosystems impacted by
GCC.42 The perceived inefficiencies in the common law led to major
changes. Over time the common law was modified to allow water to
Courts and legislatures
be used where the demand is highest."
moved from using property rules to using tort rules in the name of
efficiency and focused on the injuries, if any, that non-watershed and
non-riparian uses cause.44 The shift to tort rules has opened rivers to
38. For example, almost all courts have rejected constitutional challenges to
switches from the common law of riparian rights to prior appropriation so long as
the law protected actual use of water. See, e.g., Knight v. Grimes, 127 N.W.2d 708,
711-13 (S.D. 1964). Only Oklahoma has upheld a constitutional challenge to the
elimination of unused riparian rights. See Franco-Am. Charolaise, Ltd. v. Okla. Water
Res. Bd., 855 P.2d 568, 576-77 (Okla. 1990). See also Joseph L. Sax, The Constitution,
Property Rights and the Future of Water Law, 61 U. Colo. L. Rev. 257, 267-69 (1990)
(discussing how water laws have been continuously revised over time for public
benefit). But see Shepard, supra note 33, at 1134 (arguing that water rights should be
treated as any other private good and subject to the terms of the Constitution's
"Takings Clause").
39. All jurisdictions agree that the land must reach the high water mark of astream during some part of the year, under ordinary flow conditions. See, e.g., Turner
v. James Canal Co., 99 P. 520, 523-26 (Cal. 1909); In re Determination of the Ordinary
High Water Mark & Outlet Elevation for Beaver Lake, 466 N.W.2d 163, 166-67 (S.D.
1991). Under this standard, GCC might strip some land of its riparian status.
Heretofore, the major issue has been the extent of riparian land. The source-of-thetitle rule limits riparian land to the smallest tract of abutting land in a chain of title
from a single track that was once riparian. Thus, riparian land can shrink over time.
The unity-of-title. allows reasonable additions of land to an original riparian tract.
Some defend the latter as more suitable for the east. See William H. Farnham, The
PermissibleExtent of RiparianLand, 7 Land & Water L. Rev. 31, 58-61 (1972). However,
the source-of-title rule, which was adopted in California to limit riparian rights, could
be defended as better adapted to GCC adaptation because it promotes prior
appropriation, which is a better climate adaptation law. See infra pp. 18-20.
40. See Anaheim Union Water Co. v. Fuller, 88 P. 978, 981 (Cal. 1907).
41. See, e.g., Stratton v. Mt. Hermon Boys' School, 103 N.E. 87, 89 (Mass. 1913)
(stating that the diversion alone without evidence of damage did not warrant a
recovery of even nominal damages).
42. See Lynda L. Butler, Allocating Consumptive Water Rights in a Riparianjurisdiction:
Defining the Relationship Between Public and PrivateInterests, 47 U. Pitt. L. Rev. 95, 107-08,
111-12 (1985).
43. A. DAN TARLOCK, LAw OF WATER RIGHTS AND RESOURCES § 3:89 (Marie-Joy
Paredes & Susan Mauceri, eds., 2010).
44. See e.g., Keys v. Romley, 412 P.2d 529, 536 (Cal. 1966) (stating that reasonable
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a wider class of users to promote the more efficient use of water but
at the cost of increasing the uncertainty of rights. Originally, riparian
rights were non-consumptive rights used to support mill power.45
Each riparian had an equal right to the stream's natural flow,
undiminished in quantity and quality." Thus, the scope of the right
was relatively easy to calculate. But, because the natural flow theory
prevented all but run-of-the-river dams and most consumptive
diversions, 17 the law promoted flow maintenance. Flow maintenance
will be important element in the conservation of aquatic ecosystems
impacted by GCC," but this limitation was deemed unsuited for an
emerging industrial, urban economy. Today, the natural flow theory
has been replaced by the reasonable use theory that permits
diversions and storage," but the right to make these uses remains
inchoate and uncertain.
The main source of uncertainty is the lack of protection for prior
uses. All riparian landowners have an equal right to use the water."o
Thus, in theory, courts can displace prior users to make room for
subsequent or higher valued uses." This does not allow existing nor
prospective users to have a high expectation that the amount of water
they withdraw will remain constant over time. Uncertainty can either
chill adaptation measures, such as water transfers, or encourage
adaptation to reduce the uncertainty. In general, the firmer the right,
the more adaptation is facilitated. Two major steps have been taken
to create firm riparian rights. First, in 1979, the Restatement
(Second) of Torts retained the common law's inchoate, open-ended
balancing test, which allows courts to consider a wide range of factors
to determine the reasonableness of a riparian proprietor's water use,
but tweaked the factors it in the name of certainty.5 2 Second, state
agencies have issued regulated riparian permits that introduce a
greater security of right into the common law.
850 of the Restatement of Torts sets out the factors to be

use under riparian doctrine is a rule of tort rather than a rule of property). See also
RESTATEMENT (SECOND) OF TORTS ch. 41 (2010) (discussing interference with the use
of water).
45. See Gregory J. Hobbs, Jr., Colorado Water Law: An HistoricalOverview, 1 U. DENV.
WATER L. REv. 1, 3 (1997).
46. Id.
47. See Herminghaus v. S. Cal. Edison Co., 252 P. 607, 612 (Cal. 1926) (holding
that the natural flow theory prevented upstream dams that altered the flow used by
downstream riparians). But see CAL. CONST. art. XIV, § 2 (amended 1974) (enshrining
reasonable use into the state constitution).
48. See Lynda L. Butler, Allocating Consumptive Water Rights in a Riparianjurisdiction:
Defining the RelationshipBetween Public and PrivateInterests, 47 U. Pitt. L. Rev. 95, 115-16
(1985) (discussing the ecological impact of diversion).
49. See, e.g., Red River Roller Mills v. Wright, 15 N.W. 167, 168-69 (Minn. 1883).
50. E.g., White v. Whitney MFG. Co., 38 S.E. 456, 460 (S.C. 1901).
51. See Crum v. Craig, No. CA09-1203, 2010 Ark. App. LEXIS 546, at *13-14 (Ark.
Ct. App. June 23, 2010) (citing Harris v. Brooks, 283 S.W.2d 129 (Ark. 1955)).
52.

See RESTATEMENT (SECOND) OF TORTS

53.

See infra pp. 16-17 and note 5858.

§

850A (1979).
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considered in determining a reasonable use of water. The section
provides a nine-factor test, and the relevant factors include: (1) the
purpose of the use; (2) the suitability of the use to the water body; (3)
the economic value of the use; (4) the social value of the use; (5) the
extent and amount of harm it causes; (6) the practicality of avoiding
harm by adjusting the use or method of use of one proprietor or the
other; and (7) the protection of existing values of water uses. 54 The
first six factors basically restate the balancing test developed by courts
in the mid-nineteenth century.. The seventh is new. The protection
of prior uses is not, however, an express common law factor, but it
was added to the test on the ground that it represents judicial practice
because prior uses are seldom actually displaced and it promotes the
more efficient use of water.
For all its faults, reasonable.use balancing is a potentially adaptive
doctrine. The Restatement was drafted in the 1960s and 1970s before
climate change appeared on the environmental agenda, but GCC
could be legitimately factored into the balancing test.5 6 Courts could
use the reasonable use theory to order pro rata cutbacks if GCC
creates permanently lowered stream flows. Section 850 could allow
courts to pick winners and losers among GCC-stressed uses, beyond
those protected by the preference of domestic use, and to develop a
wide rata of cut back formulae. Still, it will be hard to use Section 850
balancing for this purpose because it was primarily designed to
reduce the common law's uncertainty by protecting prior uses. Thus,
flexibility has been curtailed in the name of creating firmer rights.
Any GCC adaptation is therefore likely to occur through water
transfers.
Regulated
The second reform is regulated riparianism.
riparianism partially displaces the common law of riparian rights by
overlaying a permit system on it.57 As occurs in Western states, a
state agency issues water use permits that seek to introduce greater
security of right into the common law." Regulated riparian permits
are potentially more adaptive compared to prior. appropriation
permits because legislation often gives state water administers some
flexibility to condition new uses, use public interest considerations in

54. RESTATEMENT (SECOND) OF TORTS § 850A (2010).
55. SeeJ.H Beusher, Appropriation Water Law Elements in RiparianDoctrine States, 10
BUFF. L. REV. 448, 451-52 (1961). See also Edmondson v. Edwards, 111 S.W.3d 906,
909-10 (Mo. Ct. App. 2003) (a modern application of priority in a riparian
jurisdiction).
56. See Joseph W. Dellapenna, Adapting the Law of Water Management to Global
Climate Change and Other HydropoliticalStresses, 35 J. AM. WATER RESOURCES AsS'N 1301,
1308-10 (1999).
.57. See Joseph W. Dellapenna, Regulated Riparianism, in 1 WATERS AND WATER
RIGHTS § 9.03, 9-52 (Robert E. Beck & Amy K. Kelly eds., 2007 repl. vol.).
58. Permit systems are seldom comprehensive. See, e.g., VA. CODE ANN. § 62.1-243
to 246 (2010) (requiring permits for new withdrawals only in declared surface
management areas, which can only be declared after withdrawals are likely to impair
natural flows and associated instream values).
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deciding among competing applicants, and refuse, in whole or part,
to renew time-limited permits. ' However, once a permit is issued,
the state is unlikely to revoke it or issue inconsistent subsequent
permits.o This hampers efforts to use the flexibility of regulated
In addition, permit systems do not
riparianism to adapt to GCC.'
On the plus side, permit rights
always cover all withdrawals or use.
can encourage transfers that promote market adaptation.
GCC will also impact aquifer recharge, but groundwater law is
even less adaptive than the common law of surface use. In contrast to
the common law of riparian rights, sharing rules were initially applied
only to surface water. Groundwater was allocated by a pure capture
rule, which provides almost no incentives to adapt because there is
little risk of curtailment of the privilege to pump.6
In most states,
the reasonable use rule has replaced pure capture, 6 although the
right to pump without restriction still applies in a few states, most
notably Texas. 6 ' Reasonable use does not substantially limit the right
to capture; the owners overlying an aquifer can capture without
restraint, but non-overlying owners cannot pump water if overlying
owners are injured. In practice, it functions primarily to force cities
to pay farmers and small users for damages caused by high capacity
municipal well fields that are drilled to export water to non-overlying
areas.' The Restatement (Second) of Torts Section 858 goes further
and provides a remedy for small overlying pumpers injured by large
overlying pumpers," but the expectations of continued pumping are
high in almost all states.
B. PRIOR APPROPRIATION: A PERFECT ADAPTATION INSTITUTION- IN
THEORY

Prior appropriation is a better adaptation candidate because it is a

59. E.g., FIA. STAT. § 373.233 (2010)
60. E.g., Harloff v. City of Sarasota, 575 So. 2d 1324-25 (Fla. Dist. Ct. App. 1991)
(limiting the water allowance for a new applicant in order to protect prior municipal
well field).
61. See Dellapenna, supra note 57, at §9.03(a)(5), 9-74 (describing intricate
procedures necessary for obtaining a new permit).
62. VA. CODE ANN. § 62.1-243 (2010) (listing exceptions to Virginia's surface water
withdrawal permits).
63. See Dellapenna, supra note 57, at § 9.03(d), 9-132.
64. See generally A. DAN TARLOCK, Watercourses-Channel,Bed and Bank, and Flow,
2010 L.WATER RIGHTS & RESOURCES § 3:22.
65. Sipriano v. Great Springs Waters of Am., 1 S.W.3d 75, 75 (Tex. 1999); see also
Huber v. Merkel, 94 N.W. 354, 357 (Wis. 1903).
66. E.g., Mich. Citizens for Water Conservation v. Nestle Waters N. Am., Inc., 709
N.W.2d 174, 197 (Mich. Ct. App. 2005), rev'd on other grounds, 737 N.W.2d 447 (Mich.
2007).
67. Sipriano, 1 S.W.3d at 75.
68. See, e.g., Wisconsin v. Michaels Pipeline Constr., Inc., 217 N.W.2d 339, 349-50
(Wis. 1974); Meeker v. City of E. Orange, 74 A. 379, 384-85 (N.J. 1909).
69. See, e.g., Michaels Pipeline Constr., 217 N.W.2d at 350.
70. RESTATEMENT (SECOND) OF TORTS § 858 (1979).
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Water law performs three basic
firm risk allocation scheme.
functions: (1) it sets the ground rules for the acquisition of secure
rights to use water; (2) it allocates scare water resources between
competing private and public uses and requires the internalization of
some of the social costs of use because water performs a variety of
essential societal functions; and (3) it distributes the pain of shortages
among right holders. By these standards, prior appropriation could
function as a complete GCC adaptation regime."
Prior appropriation is already a risk allocation scheme, because it
clearly assigns all risks of climate variability to junior users and
eliminates the inchoate and inefficient features of the common law of
According to the catechism, the law of prior
riparian rights.
appropriation allocates water in times of shortage by the strict
enforcement of priority schedules, which provide fair notice to junior
users of their potential risks. There is no pro rata sharing, as there is
under the common law of riparian rights. The risk of shortage
curtailment is assigned completely to the most recent right holders,
This
who can be required to bear the full costs of senior calls..
to
compared
system
allocation
risk
is
a
superior
seemingly harsh rule
riparianism;
or
regulated
rights
of
riparian
either the common law
junior appropriators have strong incentives to use the market to
reallocate water or to take other adaptive measures such as
investment in more efficient water use technologies or temporary
fallowing.Theoretically, two aspects of prior appropriation strengthen
the incentives to adapt. First, the severance of water rights from land,
which allows appropriators to use water anywhere they can within a
state,73 will strengthen adaptation incentives. The second aspect that
will strengthen adaptation incentives is the beneficial use doctrine,
that requires a water right be put to continuous, non-wasteful
(beneficial) use,74 or it will be lost through forfeiture or
abandonment.
C. THEORY MEETS REALITY (AND MONEY) IN THE EAST AND WEST

There is a large disconnect between the theory and reality for at
least three related reasons. First, water law, like all property, is
designed to provide secure rights, but security creates the expectation
Thus, there will
of the perpetual maintenance of the status quo.

71. Adler, supra note 3, at 25-26.
72. See, e.g., Neb. ex rel. Cary v. Cochran, 292 N.W. 239, 244-45 (Neb. 1940).
73. Ironically, many states have imposed statutes that prohibit or restrict the
export of water across state lines. E.g., Sporhase v. Neb. ex rel. Douglas, 458 U.S. 941,
While export prohibitions are a presumptive unconstitutional
956-58 (1981).
discrimination against interstate commerce, statutes that prefer in-state users to outof-state users for demonstrated conservation reasons may be constitutional. Id. at
958.
74. State Dep't of Ecology v. Grimes, 852 P.2d 1044,1049 (Wash. 1993).
75. E.g., Jenkins v. State Dep't of Water Res., 647 P.2d 1256, 1261 (Idaho 1982).
76. See Sarah Harding, PerpetualProperty, 61 FLA. L. REV. 286 (2009).

14

WATER IAWREVIEW

Volume 14

always be resistance to forward adaptive planning. Change is not only
surprising, but any change that reduces that amount of water
Second, the
previously available is potentially unconstitutional."
Federal government and states such as California, have nourished the
"illusion" of perpetual security by investing millions of dollars in tax
revenues and bond sales to construct the necessary carry-over storage
to avoid disruptive calls. 7 ' Third, junior users often have put water to
high valued uses compared to senior right holders. These junior
users have every incentive to push back politically and legally when
disruptive calls are threatened. In short, the continued protection of
existing rights is potentially inconsistent with the proposed adaptation
strategies which encourage increased flexibility in response to change,
greater recognition - of the risks of supply interruption, more
cooperation among all users (whether it be from small watersheds or
large regions), and real time water use management.
The net result of this disconnect between theory and reality, is
that users do not expect that "real," pain-causing allocations will
actually happen. The law of riparian rights is a "use and be sued" rule
with low risks of a challenge by other similarly situated users. In the
Eastern states, nature has provided sufficient ground and surface
water to meet all competing demands; right holders seldom face
serious risks of curtailment, except on very small steams. The
expectation of supply disruption should be more widely accepted in
the prior appropriation states, but ironically, the expectation of no
supply disruption is as strong in the arid and semi-arid West as it is in
the East. Priority administration does occur on small streams, but the
Western states have worked hard to make sure that there are few
The thrust of federal and state water policy from the
calls.8"
conservation era until the 1970s was to minimize the risks of
The
shortages by constructing large carry-over storage facilities."
West is now living off that legacy, although the amount of constructed
carry-over storage may not provide the cushion that it has in the past.
In addition to the dams and reservoirs which vein the West, formal
and informal mechanisms also exist to share the burdens of shortages

77. See U.S. CONST. amend. V.
78. California's efforts to redress the historic imbalance between the northern
California, where most of the water originates, and southern California, where most
of the state's population lives, is well told in NORRIS HUNDLEY, JR., THE GREAT THIRST:
CALIFORNIANS AND WATER: A HISTORY (Rev. Ed. 2001).
79. Stephen Draper, The Impact of Climate Change on Interstate/InternationalWater
Sharing, 11 WATER RESOURCES COMMITEE NEWSL. (A.B.A., Chi., Ill.), Feb. 2009, at 5,
11, availableat http://www.abanet.org/environ/committees/waterresources/
newsletter/archives.html (noting that interstate and international agreements that
require fixed water delivery schedules "no longer appears to be viable for the future,"
and future agreements may include adjustable flow percentage entitlements with a
"real time feed back loop that provides river stages . . . at various locations on the
river on a regular basis." Id. at 11.
80. See Adler, supra note 3, at 24.
81. Id.
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by pro rata rather than pro tanto delivery reductions.
D.JUNIOR PUSH BACK: A CASE STUDY IN RESISTANCE TO RISK
ALLOCATION
The expectation that there will be limited enforcement of
priorities means that existing users will resist the consequences of any
curtailment of withdrawals in both riparian and appropriative states.
Two examples are offered below. The first, from a regulated
riparianism jurisdiction, illustrates how the introduction of a permit
system can promote adaptation but may also impede it. The second,
from a prior appropriation state, illustrates the lengths to which a
state may go to avoid calls on junior appropriators and thus preserve
the status quo, a result that may not produce the necessary GCC
adaptation.
1. Regulated Riparianism
Regulated riparianism gives the state some flexibility to adjust to
new conditions. Permits are not perpetual as they are in the West,
but water use permits introduce a high degree of stability into any
system. Thus, it will be hard to dislodge them even though the law
permits the reassignment of rights as Georgia's response to a severe
drought illustrates." A severe, prolonged drought started in the Flint
River Basin in 1998 and did not break until 2009.84 The river is at the
center of an on-going interstate dispute among Alabama, Florida, and
Georgia concerning two river basins." The nub of this dispute is that
downstream Alabama and Florida challenge upstream Georgia's
claims to the. amount of stored water in a Corps of Engineers'
reservoir necessary to keep Atlanta watered.8 6 While the states were
trying to negotiate an interstate compact, Georgia took the proactive
step of dealing with the risks of intrastate and interstate shortages in a
Georgia passed the Flint
major downstream agricultural basin.
permits for ground
requires
which
Act
Protection
Drought
River
In addition, when
day.
per
gallons
100,000
diversions-over
surface
Protection
Environmental
of
the
Director
the
declared,
is
a drought
82. See Lawrence J. MacDonnell, Out-of-Priority Water Use: Adding Flexibility to the
Water Apppriation System, 83 Neb. L. Rev. 485, 494-504 (2004).
83. Apalachicola-Chattahoochee-FlintRiver System (ACF) Timeline of Action as ofJuly 27,
2009, FLA. DEP'T OF ENvTL. PROT. (Jul. 27, 2009), http://www.dep.state.fl.us/
mainpage/acf/timeline.htm.
84. Drought Status Eases to Mild; More Rain Expected Today, GAINESVILLE TIMES
(Georgia), May 5, 2009, http://www.gainesvilletimes.com/archives/18449/.
85. FLA. DEP'T OF ENvTL. PROT., supra note 83.
86. The literature on the controversy and the states' inability to resolve their
competing claims through an interstate compact is vast. Robert Haskell Abrams,
Settlement of the ACF Controversy: Sisyphus at the Dawn of the 21st Century, 31 HAMLINE L.
REv. 679 (2008), is a good introduction.
87. Id. at 691.
88. GA. CODE ANN. § 12-5-540 et seq. (2010) (Flint River Drought Protection Act);
GA. CODE ANN. § 12-5-31(a)(1)(A) (2010) (surface water).
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Divisi6n of the Department of Natural Resources may set the number
of acres that must be retired for the irrigation season." This allowed
Georgia to meet the minimum Flint River flows informally promised
to Florida." The costs of fallowing are borne by the public, and
farmers bid the price per acre that they will accept to participate in
the program." However, if the auction does not produce the target
reduction, the Director can begin to revoke the most recent permits
and "work chronologically backward with each order issued."9 2
The state initially issued agricultural use permits for groundwater
based on the amounts used prior to 1988, but it realized that it had to
tighten the permits based on the 1998 data.93 Earlier data was not a
reliable indicator to determine how much water the auctions actually
saved, because the state did not know the amount of actual - let alone
beneficial - prior use. After 2003, Georgia limits new permits to
twenty-five-year terms and may renew existing permits at a lower
capacity if they "would have unreasonable adverse effects upon other
water uses."94 The reality is that the permit system entrenches large
withdrawals. The 2001 auction withdrew about 33,000 acres from
production.95 The state calculated that the withdrawals increased the
flow of the Flint by about 399 acre feet per day, but this figure has
been questioned." GCC could be factored into the Georgia permit
system because permits over twenty-five years require a supply
adequacy determination that must be periodically reviewed.97 But,
because the permits allow a user to withdraw as much water as they
can use to grow any commodity, the permits will be hard to cancel;

89. GA. CODE ANN. § 12-5-547 (2010).
90. Pamela P. Holliday, Fighting Over the Flint: Balancing Human Demands with
Ecosystem Needs, SHERPA GUIDES, http://www.sherpaguides.com/georgia/flint-river/
waterresources/ (last visited Sept. 28, 2010).
91. See GA. CODE ANN. § 12-5-541 (2010); id. § 12-5-546.
92. Id. § 12-5-547.
93. Id. § 12-5-105. See generally ROBIN JOHN MCDOWELL, GA. ENvTL. PROT. DIv.,
STATUS OF THE FLINT RIVER REGIONAL WATER DEVELOPMENT AND CONSERVATION PLAN,

1-2 (2003), availableat http://www.uga.edu/water/GWRC/Papers/
McDowellRob%20GWRC%20Paper%20revised.pdf.
94. GA. CODE ANN. § 12-5-31(a)(3) (2010). See generally John L. Fortuna, Water
Rights, Public Resources, and Private Commodities: Examining the Current and Future Law
Governing the Allocation of Georgia Water, 38 GA. L. REV. 1009 (2004); Wilson G.
Barmeyer, The Problem of Reallocation in A Regulated Riparian System: Examining the Law
in Georgia, 40 GA. L. REV. 207 (2005).
95. Swagata "Ban" Banerjee et al., ForecastingIrrigation Water Demand: A Case Study
on the Flint River Basin in Georgia, 39 J. AGRIC. & APPLIED EcON. 641, 642 (2007),
availableat http://purl.umn.edu/37053.
96. Id.
97. GA. CODE ANN. § 12-5-31(a), (g), (h) (2010); but see RONALD CUMMINGS ET AL.,
AGRICULTURAL WATER USE DURING DROUGHT: AN ANALYSIS OF
MANAGING
CONTEMPORARY POLICIES GOVERNING GEORGIA'S FLINT RIVER BASIN 32 (2007), available

at http-//www.h2opolicycenter.org/pdf documents/water-workingpapers/WP2007001_final.pdf (analyzing the EPD permit system and concluding that the rights of
permittees are highly uncertain due to the Director's considerable discretion in
modification or renewal).
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this impedes, if not frustrates, adaptation.9 8 Furthermore, financial
hardship or circumstances beyond the control of the user are
cancellation defenses, and the Director of the Department of Natural
Resources "shall give preference to existing use over an initial
application,"9 9 which also impedes adaptation incentives.
2. Prior Appropriation
Junior appropriators will not always accept the necessity for a call
by senior appropriators. In many cases, junior appropriators have
strong financial incentives to seek legal redress against a call or to
negotiate a new sharing regime with seniors. The efforts of junior
appropriators in Idaho's Snake River Plain to resist priority calls
illustrate the power of high valued junior users to modify the law of
prior appropriation, to their advantage.oo Starting in 1993, senior
appropriators began making calls on junior pumpers, but the state
has, nimbly, tried to avoid shutting off junior users, who are mainly
large groundwater pumpers.1o' The issue came to a head in 2005
when two trout farms in the Magic Valley made a call, and rejected an
initial offer from junior pumpers to 45,000 acre feet of replacement
water. 02 The Department of Water Resources eventually threatened
to shut down pumps for 33,000 acres and several towns and industries
in the Valley-the nation's major source of potatoes for fast food
chains. i03 Not surprisingly, the state tried to avoid this drastic and
economically disruptive step by adopting new call rules, titled the
Conjunctive Management of Surface and Ground Water Resources.104
In brief, these rules allow the Director of the Idaho Department of
Water Resources to apply a combination of two traditional doctrines
to avoid calls. The first is the futile call doctrine, which is seldom
applied, but allows a court or water master to reject a call by a senior
if the junior's curtailed use would not actually produce additional
"wet water" at the senior's point of diversion. 105 The second doctrine

98. Banerjee, supra note 95.
99. GA. CODE ANN. § 12-5-31(f) (2010).
100. Memorandum from the Surface Water Commission to Karl J. Dreher, Dir.
Idaho Dep't of Water Res. (Apr. 15, 2005) (on file with author).
101. Richard A. Slaughter & John D. Wiener, Water, Adaptation, and Property Rights
on the Snake and Klamath Rivers, 43 J. AM. WATER RES. Ass'N 308, 316 (2007).
102. Idaho Poised to Shut Down Hundreds of Groundwater Uses, U.S. WATER NEWS
ONLINE, June 2007, http://www.uswaternews.com/archives/arcrights/
7idahpois6.html.
Curtailment, TIME-NEWS
of
Consequences
The
103. Matt . Christensen,
MAGICVALLEY.COM (Idaho), MAY 5, 2007,
http://www.magicvalley.com/news/local/article-b273be4e-61b9-582 7 -9d9568825b0028cf.html.
104. IDAHO ADMIN CODE 1. 37.03.11.001 (2010).
105. IDAHO ADMIN CODE 10. 37.03.11.010; see also In the leading case, State ex reL
Cary v. Cochran, 292 N.W. 239 (Neb. 1940), Nebraska ordered junior appropriators
on the North Platte River to forego diversions because 700 cubic feet per second
were required to deliver 162 cubic feet to senior appropriators at Kearney on the
Platte because of carriage loses. Cary, 292 N.W. at 245. The Court rejected the
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posits that a senior's means of diversion must be reasonable before a
call will be honored.o' Ironically, an early Supreme Court case
involving the Snake River Plain announced the doctrine. 0 7 In an
early irrigation era case, the Supreme Court held that the state could
refuse a call by a senior, who claimed a large base flow of the Snake
River to turn a water wheel to bring the amount of his right to the top
of a gorge, against a junior irrigation district that constructed a dam
across the river.'"
The Court questioned whether all the water
the
wheel was in fact an appropriation, and
needed to operate
squarely held that "[s]uch use also lacks one of the essential attributes
of an appropriation; -it is not reasonable." 0 9
Regarding these new call rules, the seniors initially succeeded in
convincing a district court that the rules violated their constitutional
right to divert, because they did not permit the timely administration
of water rights and failed to include a presumption that any junior
withdrawal in times of shortage is a per se interference with senior
But the Idaho Supreme Court reversed and
surface rights."
reasoned that the Director of the Department of Water Resources
needed the discretion to decide when to honor a call."' Thus, no
presumption of interference was necessary because the rules
contained sufficient standards and did not constitute a re-adjudication
of decreed water rights." 2 The court also held that a contrary ruling
would ignore "the constitutional requirement that priority over water
be extended only to those using the water."" 3 In the end, rather than
mandating the speedy delivery of water based on a strict enforcement
of priorities, the court instead decided that it was more important to
have the administrative agency charged with allocating this public
resource make scientifically-informed decisions about the extent of
injury to a senior users." 4 In the course of the opinion, the Court
observed that "[w]hile the Constitution; statutes and case law in Idaho
set forth the principles of the prior appropriation doctrine, those
principles are more easily stated than applied. These principles
become especially more difficult, and harsh, in their application in
times of drought.""' This candid but seldom voiced observation
from a "hard core" prior appropriation court could be the basis for

arguments that the call was futile or that calls were subject to a reasonableness
standard because allowing so much discretion in a water master would "destroy the
very purpose of the doctrine of appropriation existent in this state." Id. at 247.
106. IDAHOADMIN CODE 20. 37.03.11.020.
107. Schodde v. Twin Falls Land & Water Co., 224 U.S. 107 (1912).
108. Id. at 115-16, 124-25.
109. Id. at 118.
110. Am. Falls Reservoir Dist. No. 2 v. Idaho Dept. of Water Res., 154 P.3d 433,
445, 448 (Idaho 2007).
111. Id. at 446-47
112. Id. at 449.
113. Id. at 447.
114. Id. at 446.
115. Id. at 440.
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the development of a general doctrine where GCC demands that all
diversions be reasonable and that senior appropriators must expect,
within the parameters of the Fifth Amendment, some adjustment to
the sources of their rights.
To resolve the Magic Valley conflict, junior users offered several
mitigation plans to senior users. Also, in 2008, the Idaho Water
Resource Board and the City of Twin Falls purchased Pristine
Springs, which will provide ten cubic feet per second of mitigation
water to the trout farm making calls, thus providing junior users with
greater security in their out-of-priority water use. 6 But, seniors
continue to make calls. The Department of Water Resources avoided
a shutdown in 2009 after it decided to stay its shutdown order and
evaluate a new mitigation plan.117 Still, the conflict between senior
and junior right holders continues. 1 8
Idaho's experiences provide mixed lessons to water managers
when broadly considered in the context of GCC adaptation.The
Magic Valley story shows that when prior appropriation creates a class
of losers and the economic stakes are high, there will be pressure for
administrators to make crude cost-benefit analyses to ease the
strictness of prior appropriation. This could promote adaptation in
several ways. All users will face pressure to invest in the technology to
use water more efficiently; extralegal stakeholder solutions will
emerge to consider alternatives such as land retirement, set-aside
pools, and shifting the cost of adaptation to state and federal tax
payers. This may yield flexible, more efficient water use patterns
necessary to any adaptation strategy, but it will rob prior
appropriation of its ability to be used as a hard risk allocation system.
Ultimately, it may simply result in a shift of water from senior to
junior users, which does nothing to deal with more serious GCCinduced shortages.
III. BEYOND WATER RIGHTS
If state law cannot adapt to GCC, there are at least three
important additional ways to secure the necessary re-allocations. The
first strategy builds on the status of state water rights as property
rights and uses the market to reallocate water. The second strategy
either ushers in a new golden era of dam building or facilitates the
reoperation of existing reservoirs in order to squeeze out more hydro

116. Randy Stapilus, ID: Pristine Springs Buy, RIDENBAUGH PRESS/WATER RIGHTS
BLOG (Apr. 28, 2008, 4:46 PM), http://ridenbaugh.com/waterrights/?p=569.
117. See Jared S. Hopkins, Water Users Dodge Bullet; Agency Won't Order Curtailment
Monday, TIME-NEWS MAGICVALLEY.COM (Idaho), Mar. 13, 2009,

http://www.magicvalley.com/news/local/article_38a6462d-61b7-56el-995f2e455c694290.html.
118. See generally Randall C. Budge et al., Ground Water & Surface Water Conjunctive
Management Contentions, Delivery Call Litigation in Idaho: Ground Water Users' Perspective,
64 THE WATER REPORT 1, 1-13 (2009) (describing the continuing "water wars" in
Idaho).
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capacity for agricultural or municipal and industrial uses. The third
strategy is to preempt state water law and use the federal Commerce
power to reallocate water. The first is happening, and the second and
third have been proposed but face a wide variety of political and legal
barriers.
A. MARKET ALLOCATION
The market can facilitate adaptation by two primary methods: (1)
water transfers from lower to higher valued uses, and (2) water
banking.
1. Water Marketing
The most promising GCC adaptation strategy is to use the market
to reallocate water to more GCC-stressed uses. In general, these uses
are primarily urban and environmental, and transfers will provide
these right holders with an increased margin of safety during GCCinduced shortages."' Transfers can be permanent, such as severing a
water right from the land, or short term, such as following some land
for an irrigation season. Economists have long criticized western
water law as inefficient because senior rights are generally dedicated
to low value agricultural uses instead of continually moving them to
higher value, alternative uses; ' GCC only strengthens this traditional
critique of western water law. Appropriative water rights have always
been transferable, but the rules are different compared to other
commodities.
The major barrier to adaptation is the correlative and incomplete
nature of water rights, which increase the transaction costs of
transfers. Because water rights have correlative elements, they must
be exercised with regard to their impact on other uses. The most
concrete manifestation of their correlative and incomplete nature is
Unlike other
the protection of junior - appropriative rights.121
property rights, which can be transferred without regard to the effect
on neighboring property holders, an appropriative water right cannot
be transferred unless there is no injury to junior water right
holders. 122
As a result, the primary source of transfer transaction costs is the
need for experts to determine the range of affected water right
holders, the amount of water actually beneficially used by the
sellers, 1' and the amount of return flow to which junior water right

119. See Jonathan H. Adler, Water Marketing as an Adaptive Response to the Threat of
Climate Change, 31 HAMLINE L. REV. 729, 740-43 (2008).
120. See, E.g., Eric T. Freyfogle, Context and Accommodation in Modern Property Law, 41
STAN. L. REV. 1529, 1543-44 (1989).
121. See George A. Gould, Water Rights Transfers and Third-Party Effects, 23 LAND &
WATER L. REV. 1, 13 (1988).
122. Green v. Chaffee Ditch, Co., 371 P.2d 775, 783 (Colo. 1962).
123. See, e.g., Farmers Highline Canal & Reservoir Co. v. City of Golden, 975 P.2d
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holders are legally entitled.12' The junior protection rule does not bar
transfers, but it does add to the cost of transfers. However, in
addition to protecting the rights of other users, the third party rule
also functions as a watershed protection rule. Thus, it is a basis to
promote adaptation efforts to maintain minimum stream flows and
conserve stressed aquatic ecosystems.
From this, it can be seen that water marketing occurs in both a
legal and political environment that simultaneously encourages and
constrains transfers. The politics of water have long proceeded from
the premise that water is not just another commodity but instead, a
resource with higher, transcendent values.12 1 In arid regions, control
of water means political power, and power is never surrendered with
low transaction costs. There are three relevant parties in any
transaction: (1) sellers, (2) other water right holders, and (3) thirdparty interests such as community claimants or environmental
interests. The question for GCC adaptation is how responsive to
market demand the system will be in the future?
Three water transfer reforms have been proposed to lower
transaction costs and to counter the potential "chilling effect" of
third-party protection rules: (1) transaction cost reduction through
more streamlined procedures; (2) water conservation incentives such
as the ability to transfer the saved water; and (3) water banking. 126
Water marketing advocates argue that streamlining existing
administrative approval processes and eliminating disincentives to
transfers are necessary. One of the major proposed examples of the
latter reform is a legislative reversal of the presumption that saved
water should return to the stream and be open to appropriation by
other claimants.12 7
Legislation in several states allows users to
conserve water and transfer the saved water.12 8 The same result was
reached judicially in a widely noted Utah decision.'2 9 In that case, a
senior flood irrigator switched to sprinkler irrigation with a twentyfive percent efficiency gain. The Court held that the senior "should
be allowed to make the most efficient use of [water]" subject to two
conditions: (1) the senior is limited to the original entitlement, and
(2) that no irrigation runoff has reached the watercourse or an
189, 201 (Colo. 1999) (noting the importance of recording the historical beneficial
use).
124. See CF & I Steel Corp. v. Rooks, 495 P.2d 1134, 1136 (Colo. 1972) (noting that
junior appropriator produced no evidence to counter allegation that it would not be
injured).
125. See Green v. Chaffee Ditch, Co., 371 P.2d at 783-84. But see Shepard, supra
note 34, at 1115-18.
126. See Lawrence J. MacDonnell & Teresa A. Rice, Moving Agricultural Water to
Cities: The Search for Smarter Approaches, 14 HASTINGS W.-Nw. J. ENVTL. L. & POL'Y
105, 150-52 (2008).
127. See, e.g., OR. REV. STAT. § 537.460(2) (2010).
128. E.g., id.; see Lawrence J. MacDonnell, Transferring Water Uses in the. West, 43
OKLA. L. REv. 119, 122-23 (1990).
129. Estate of Steed v. New Escalante Irrigation, Co., 846 P.2d 1223, 1228 (Utah
1992).
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associated aquifer.'
Transfer reforms have helped to stimulate water transfers, but the
mere existence of water markets will not necessarily "unblock" large
quantities of water. An early study of water transfers in six states
concluded that - with the exception of lawyer-dominated Colorado the current transaction costs of water transfers are not excessive.' 3 1
The real barriers are political not legal.132 A subsequent study found
that transfers are increasing but most transfers are agriculture-toagriculture or urban-to-urban.133 Further, the study found that the
bulk of the water transferred is through short-term leases rather than
To complicate matters, many water rights
permanent sales.134
transfers remove water from agricultural use and dedicate the right to
urban use. Those who object these transfers argue that "third party"
interests such as rural sustainability and instream flow needs should
also be considered in transfers, even though they are only based on
junior water rights.13 1 Water law provides no direct protection for
third party interests, but these claims are increasingly being asserted
both through litigation and the political process. 1 3 While the legal
bases for third-party challenges to transfers vary from state to state,
the larger the transfer, the greater the need to consider third party
impacts. 138
- Riparian rights also may be transferred, but the risks of a transfer
not yielding the expected amount of water are much higher
compared to appropriative rights because of the inherent uncertainty
of common law. Furthermore, the conveyance of a riparian right may
not be a property right transfer at all. It could be characterized as
nothing more than a grantor-grantee contract not to interfere with
the exercise of the granted right, rather than a *conveyance of a
property right.'3 9 Although courts have held that riparian rights are
property rights and may be severed from riparian land,' the cases
are not, however, satisfactory precedent for GCC-adaptation because

130.
131.

Id. at 1228-29.
See LAWRENCE

J.

MAcDONNELL,

THE WATER

TRANSFER

PROCESS AS

A

MANAGEMENT OPTION FOR MEETING CHANGING WATER DEMANDS 53-56,68 (1990).

132. See Barton H. Thompson, Jr., InstitutionalPerspectiveson Water Policy and Markets,
81 CAL. L..REv. 671, 673-75 (1993).
133. Jedidiah Brewer, et al., Transferring Water in the American West: 1987-2005, 40 U.
MICH. J.L. REFORM 1021, 1039 (2007).
134. Id. at 1045-46.
135. See NAT'L RESEARCH COUNCIL, WATER TRANSFERS IN THE WEST: EFFICIENCY,
EQUITY, AND THE ENVIRONMENT 38, 71-72 (1992).
136. Id. at 71-72. See also A. DAN TARLOCK ET AL., WATER RESOURCES MANAGEMENT
31943 (6th ed. 2009) (detailing legislative and common law applications of public
interest).
137. E.g., Wyo. STAT. ANN. § 41-3-104(a) (2009) (economic loss to a community is a
relevant factor in transfer review).
138. See NAT'L RESEARCH COUNCIL, supra note 135, at 3940.
139. Dellapenna, supranote 57, § 7.04(a)(3)(B).
140. E.g., Conrad/Dommel, LLC v. W. Dev. Co., 815 A.2d 828, 846 (Md. Ct. Spec.
App. 2003).
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they primarily involve the severance of non-consumptive rights such
as access and view."' Transfers of consumptive rights face two major
barriers, in addition to the traditional rule that riparian rights must be
presumptively used within the watershed of a stream. First, the
amount of an individual riparian's right is almost always inchoate.14 2
Second, a conveyance only binds the transferor(s);1" other, nonjoining riparians remain free to assert their rights to make a.
reasonable use against the transferee at any time.14 4 Even the grantor
may make a concurrent, but non-injurious use, despite the
conveyance.145 Thus, any transfer is still subject to cut-backs as other
riparians assert their rights.
In addition to these constraints, transfers to non-riparian land or
land outside of the watershed are still problematic because
environmental review has gradually replaced the common law's per se
rules. Today, it is not clear if a court would apply the riparian-nonriparian distinction or the watershed rule, or whether it would
measure reasonableness according to the needs of the grantor or the
grantee. As early as the 1930s, the Supreme Court refused to
incorporate the watershed limitation into the law of equitable
apportionment to allow transbasin diversions for urban growth.146
Modern riparian law provides some support for inter-basin adaptive
transfers. A leading case holds that severed riparian rights may be
used on non-riparian land if there is no injury to other riparians. "'
Regulated riparianism also promotes adaptation because many states
have eliminated the per se rules against inter-basin transfers and. allow
such transfers subject to administrative review.1 18 But, this review
provides new opportunities to oppose transfers.
2. Water Banking
Water banking is another route to tap underused water rights in
times of shortage. .Banking is currently used almost exclusively in
prior appropriation states, but there is no per se reason why it could
not be extended to riparian states, especially those with a functioning
permit system. Banking is a temporary reallocation and works
because in any given year, a water right holder, generally an
agricultural user, may have excess water or may choose to forego
141. See Lynda L. Butler, Allocating Consumptive Water Rights in a RiparianJurisdiction:
Defining the Relationship Between Public and PrivateInterests, 47 U. Prrr. L. REV. 95, 138-40
(1985).
142. Christopher L. Len, Synthesis - A Brand New Water Law, 8 U. DEN. WATER L.
REv. 55, 82 (2004).
143. See Portage Cnty. Bd. of Comm'rs v. City of Akron, 846 N.E.2d 478, 492-93
(Ohio 2006).
144. Id.
145. See Borough of Media v. Edgmont Golf Club, Inc., 288 A.2d 803, 804 (Pa.
1972).
146. See Connecticut v. Massachusetts, 282 U.S. 660, 670, 672-73 (1931).
147. Pyle v. Gilbert, 265 S.E.2d 584, 589 (Ga. 1980).
148. E.g., VA. CODE ANN. § 62.1-248 (2010).
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irrigation for a season. Water banking, therefore, seeks to counter
the "use it or lose it" or "use as much as can" penalty by allowing
irregular, short-term transfers which do not impair the tenure of the
underlying right. But for that reason, advocates of banking have
feared that abandonment or forfeiture rules, if applied, would chill
any incentives to conserve water through water banking.
Despite this fear, several states now utilize water banking. Idaho
pioneered water banking on the Snake River and California
subsequently adopted water banking during the droughts of the late
1980s and early 1990s."' Generally, an agricultural user deposits its
entire or partial entitlement into a bank in return for cash, and the
water is sold to urban suppliers. Deposits are voluntary, but the
experience of California with its 2008-2009 water bank illustrates the
limits of water banks as GCC adaptive instruments.150 The state
assembled commitments for 400,000 acre-feet of water from
Sacramento Valley farmers. 51 Many farmers planned to use their
Bureau of Reclamation entitlements, but held back on planned
deposits because of the possibility that their contract deliveries would
be cut to leave water in the river to conserve an endangered fish in
the California Bay-Delta. 152
B. RUNOFF CAPTURE OR MANIPULATION
The United States has a large inventory of carry-over storage
reservoirs. More could be constructed to buffer users against GCCinduced shortages, or more water could be squeezed out of existing
reservoirs. This section explains why both these strategies are
problematic.
1. The Big Dam Era Revived?
Climate change has rekindled interest in capturing more
unallocated or regulated runoff through the construction of new
In May of 2007, Governor Arnold
storage reservoirs.
Schwartzenegger called for the construction of two new hydroelectric
dams to help meet the state's ambitious greenhouse gas emission
targets,' although the state's near bankruptcy has temporarily taken
149. History of the Water Supply Bank, IDAHO WATER REs. BD.,
http://www.idwr.idaho.gov/WaterManagement/WaterRights/waterSupply/history
ofbank.htm (last visited Oct. 10, 2010); Ellen Hanak, California's Emerging Water
Market: Should Counties Play a Rol CALIFORNIA COUNTRY MAGAZINE, Sept. 1, 2003,
available at http://www.ppic.org/main/commentary.asp?i=453.
150. See 2009 Drought Water Bank Overview, CAL. DEP'T OF WATER RES. (Sept. 2008),
http://www.water.ca.gov/drought/docs/2009water_ bank.pdf.
151. Kate Campbell, Major Hurdles Loom for Any Water Transfers, AGALERT, Apr. 1,
2009, available at http://www.cfbf.com/agalert/index.cfm (follow Ag Alert Archives
"2009" hyperlink; then follow "Major Hurdles Loom for Any Water Transfers"
hyperlink.
152. Id.
153. Bonner R. Cohen, Global Warming Creates Need for New Dams: Schwanenegger, THE
HEARTLAND INST. (May 1, 2007), availableat
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this option off the political agenda. The runoff capture options range
from new and expanded conventional carry-over storage reservoirs, to
more environmentally friendly alternatives such as offsite storage and
the expanded conjunctive use of groundwater aquifers. For example,
to meet new demands, some cities are looking to secure future water
supplies by building off-stream storage facilities. 154 However, a return
to dam building will not be easy because the "Reclamation" or "Big
Dam Era" ended in the 1980s, and there are substantial political and
legal barriers to reviving it. 15 The political problems stem from the
loss of faith in the need for large dams.
During the first six decades of the twentieth century, the federal
government immunized the Western and (to a lesser extent) Eastern
states from most of the risks posed by climate variation. In the
twentieth century, the federal government built large-scale water
projects to backstop state water rights and prevent flood damage."1 6
Proponents of- comprehensive watershed and river basin planning
promoted the efficient (non-wasteful) use of water through multiplepurpose water projects aimed at providing widespread benefits to the
nation, or at least stimulating regional growth. The economic
assumptions behind this model were always doubtful, and for several
decades the idea that water resources development is necessary to
sustain "underdeveloped regions" such as the West or parts of the
Southeast no longer commands the widespread bipartisan political
support that it once did.
So any return to large-scale dam building, or the reoperation of
dams for more power and more consumptive water use, would
require a political and legal reversal of the past fifty years; a possible
but not yet probable scenario. Nonetheless, it is possible that GCC
could create the political will for a new era of dam building, and thus
the United States would join Africa, Asia, and Latin America in the
construction of large new projects. Any effort to build a substantial
number of carry-over storage reservoirs will face two major, related
problems, one geographical and the other legal. First, most of the
best sites for such reservoirs have been damned, or preserved as wild
and scenic rivers. This leads to the legal problem. Before GCC
passed from an unproven hypothesis to a widely accepted working
assumption, the United States was transitioning to an era of water
management characterized by the reallocation of existing supplies,
and the sustainable management and restoration of previously

http://www.heartland.org/policybot/results/20949/GlobalWarmingCreatesNeed
forNewDamsSchwarzenegger.html.
154. See Tarrah Henrie, Why Some Water Districts Decided to Dam It, 7 WATER
RESOURCES IMPACT 9, 9 (2005), availableat
http://www.awra.orglimpact/issues/O511imptoc.pd
155. See, e.g., Peter M. Lavigne, Dam(n) How Times Have Changed... 29 WM. & MARY
ENVTL. L. & POL'Y REv. 451, 461-64 (2005); see also Marc P. Reisner, Deconstruction in
the Arid West: Close of the Age ofDams, 1 HASTINGS W.-Nw.J. ENVTL. L. & POL'Y 1 (1994).
156. See Christine A. Klein, On Dams and Democracy, 78 OR. L. REv. 641, 671 (1999).
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Since the 1960s, water policy has
modified aquatic ecosystems.'
evolved away from the dominant twentieth century paradigm of
multiple-purpose development. The alteration of river hydrographs is
gradually being replaced with a new, although less well articulated,
paradigm-the normative river.15 8 The goal is to use water more
sustainably and to respect rivers'. natural hydrographs within the
This view has never been
constraints of existing firm entitlements."
the
idea of multiple-purpose
as
was
fully incorporated into legislation,
into federal and
incorporated
development, but it has .been partially
Species Acts. 160
Endangered
and
Water
the
Clean
state laws such as
to protected
dams
releases
from
For example, courts have ordered
a Section 9
constitute
can
listed species, and have held that diversions
6'
taking.
Even if more money was allocated to dam building, the United
States does not have the institutional infrastructure to reverse course
quickly. When Congress allocated more federal dollars to river
restoration. projects, the two major federal dam building agencies, the
Bureau of Reclamation and the U.S. Army Corps of Engineers,
responded by partially changing their missions from project
construction to "management"-which increasingly means the
restoration of stressed aquatic ecosystems."'2 The U.S. Bureau of
Reclamation has formally changed its mission from water
development to water management, and budget priorities reflect this
change."'s The U.S. Army Corps of Engineers is undergoing a similar
but more complex and uneven transition and is pinning its hopes for
future survival on playing a large role in restoring the aquatic
At the current time,
ecosystems that it previously modified."

157. See W. WATER POLICY REVIEW ADVISORY COMM'N, WATER IN THE WEST:
CHALLENGE FOR THE NEXT CENTURY, 3-51 to 3-52 (1998), availableat
http://www.preventionweb.net/files/1785_VL102318.pdf.
158. See A. Dan Tarlock, Water Law Reform in West Virginia: The Broader Context, 106
W. VA. L. REv. 495, 501 (2004).
159. See generally Chris Bromley, A Political and Legal Analysis of the Rise and Fall of
Western Dams and Reclamation Projects, 5 U. DEN. WATER L. REv. 204, 216-21 (2001);
Klein, supra note 156, at 648-53.
160. See Craig, supra note 4 at 829-30.
161. TARLOCK ET AL., supra note 136, at 73747.
162. See PARTNERSHIP AGREEMENT BETWEEN THE BUREAU OF RECLAMATION AND THE
U.S. DEPARTMENT OF THE ARMY OFFICE OF THE ASSISTANT SECRETARY OF THE ARMY

(CIVIL WORKS), Feb. 11, 2005, availableat

http://www.usace.army.mil/CEMP/iis/Documents/BURREC%20USACE%2OPartnership%20FebO5.pdf
163. See BUREAu OF RECLAMATION, RECLAMATION'S STRATEGIC PLAN: A LONG-TERM
FRAMEWORK FOR WATER RESOURCES MANAGEMENT, DEVELOPMENT AND PROTECTION 2-3

(1992); Mission Statement, BuREAU OF RECLAMATION,

http://www.usbr.gov/main/about/mission.html (last updated June 12, 2009).
164.

See Goal 2: Engineering Sustainable Water Resources, ARMY CORPS OF ENG'RS,

http://www.usace.army.mil/about/campaignplan/Pages/Goal2.aspx (last visited
Oct. 26, 2010); A. Dan Tarlock, A First Look at a Modem Legal Regimefor a "Post-Modern"
United States Army Cmps of Engineers, 52 U. KAN. L. REV. 1285, 1287-88 (2004). See
generally Lavigne, supra note 155, at 461-64.
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however, the transition is incomplete. The United States has a
fragmented regulatory system that protects flows on an ad hoc
There are more problems. Dams are not environmentally
basis.'
benign. For example, dams, especially in the tropics, are methane
emitters, 166 and the up and downstream water quality impacts of
dams are largely unregulated. 6 7
Finally, the normative river's ultimate conclusion is dam removal
not construction. Many dams, especially smaller ones, have exceeded
their planned useful life or no longer perform their intended
functions. At the present time, Maine has removed some small,
marginal hydroelectric dams,168 and a dam removal program on the
Elwha River in Washington State is going forward with all deliberate
speed.16 1 More ambitious dam removal proposals include breaching
four dams on the Upper Snake River to support salmon runs in the
Columbia River basin, 170 removing O'Shaughnessy Dam north of

165. Craig, supra note 4, at 825.
166. THE WORLD COMM'N ON DAMS, CLIMATE CHANGE AND DAMS: AN ANALYSIS OF
THE LINKAGES BETWEEN THE UNFCCC LEGAL REGIME AND DAMS 5-6-( 2000) (calls for
further study because the international climate'change regime makes no provision for
exploring the relationship between dams and climate change).
167. Initially, an influential District of Columbia Circuit Court of Appeals decision
rejected the argument that dams were point sources. Nat'l Wildlife Fed'n v. Gorsuch,
693 F.2d 156, 175 (D.C. Cir. 1982). Section 401 of the Clean Water Act requires that
federal licenses obtain a state certification that the operation of the project will not
violate state water quality standards, 33 U.S.C. § 1341(a)(1) (2010), but power releases
were not considered pollution discharges because nothing was added to the water.
Nat'l Wildlife, 693 F.2d at 174-75.
168. A Maine conservation organization, the Penobscot River Restoration Trust,
raised 25 million dollars to supplement a 15 million dollar federal grant to purchase
and remove two hydroelectric dams at the lower end of the river and to build a fish
run around a third. The hope is that fish will return to the watershed. The river was
once a major source of economic development as logs were floated from the
headwater forests to downstream paper mills, but much of the resulting pollution has
now been cleaned up. Katie Zezima, Maine ConservationistsReach Milestone in Plan to
Buy 3 Dams, N.Y. TIMES, Aug. 22, 2008, at A16.
169. The efforts to remove the dam were triggered by a major Supreme Court
decision that recognized on and off reservation tribal fishing rights for several
reservations in Washington State including one reservation located downstream of
two dams on the salmon-rich Elwha River. See generally Washington v. Wash. State
Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 679 (1979). In 1992,
Congress authorized the removal of the two dams, Elwha River Ecosystem and
Fisheries Restoration Act, Pub. L. No. 102-495, 106 Stat. 3173, 3176 (1992), and the
federal government purchased the dams in 2000; removal is slated to start in 2012,
Christopher Dunagan, Dam Closer to Coming Down; Pricefor Removal Shoots Up, KrrSAP
SUN, Feb. 6, 2008, http://www.kitsapsun.com/news/2008/feb/06/dam-closer-tocoming-down-price-for-removal-up/. The removal will be the largest removal to date,
and environmentalists are setting their sights on some of the nation's biggest dams.
170. The efforts to restore Salmon runs on the Columbia and its tributaries is an
epic tale and illustrates the role that dam removal can play in the future resolution of
such conflicts. After a court suggested that the federal government study removing
eleven dams on the Columbia and the Snake Rivers, the Clinton Administration
began a study to assess the consequences of breaching four major dams on the Snake
River. However, the Bush II Administration rejected the idea, although, a 2002 Rand
Corporation Report found that four Lower Snake River could be removed with no
disruption to the regional economy. See Kim Murphy, If Salmon Can't be Saved, Snake
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Yosemite National Park,"' and even removing the mighty Glen
Canyon Dam on the Colorado. 72
2. Reservoir Reoperation
Compared to dam building, existing reservoir reoperation is a
more likely federal GCC adaptation strategy, but fish, rather than
farmers and cities may benefit most from this adaptation. Large
blocks of water are stored in federal and state reservoirs for various
purposes. As conditions change due to GCC, reservoir operators
could alter release patterns based on new data and adjust the uses to
which the water has traditionally been put. Reservoir reoperation is
already in place; reservoir operators are altering flow release patterns
to benefit fish, not electricity consumers."' The evolution of the
Federal Energy Regulatory Commission's (FERC's) jurisdiction
illustrates this development.
The Federal Power Act of 1920 authorized fifty-year renewable
licenses for private power hydroelectric projects.'7 4 As the original
licenses reached their golden anniversary, Congress amended the
Federal Power Act to partially correct the Federal Power Act's

River Dams May Have to Go, L.A. TIMES, May, 18, 2009,
http://1atimesblogs.latimes.com/greenspace/2009/05/salmon-recovery-snake-riverdams-columbia-river-endangered-species.html; CHRISTOPHER G. PERNIN ET AL.,
GENERATING ELECTRIC POWER IN THE PACIFIC NORTHWEST: IMPLICATIONS OF
ALTERNATIVE TECHNOLOGIES 32 (2002).

171. O'Shaughnessy Dam in the Hetch Hetchy Valley in Yosemite National Park
supplies the city of San Francisco with water and power. The decision to build the
dam was one of the great natural resource fights of the Conservation Era and still
resonates in California. It played a major role in splitting the conservation movement
into the utilitarian, multi-use, and preservation wings. See RICHARD WHITE, "IT'S YOUR
MISFORTUNE AND NONE OF My OWN": A NEW HISTORY OF THE AMERICAN WEST 413
(1991). California environmentalists have long dreamed on restoring the valley to
John Muir's vision of it as the "flow of nature." MICHAEL P. COHEN, THE PATHLESS
See also SPRECK
WAY: JOHN MUIR AND THE AMERICAN WILDERNESS 330 (1984).
ROSEKRANS ET AL., PARADISE REGAINED: SOLUTIONS FOR RESTORING YOSEMITE'S HETCH

HETCHY VALLEY (2004) (promoting a comprehensive effort to simulate a removal
debate). In 1987, President Reagan's Secretary of the Interior, Donald Hodel, was
the first high-ranking official to suggest removal. Environmentalists viewed the
suggestion as a ploy to split green northern California. In 2007, the Bush II
Administration proposed a $7,000,000.00 removal feasibility study but Senator Diane
Feinstein, the former mayor of San Francisco and Hetch Hetchy defender was not
amused. See Statement of SenatorDianneFeinstein on ProposalsTo Tear Down O'Shaughnessy
Dam, U.S. SENATOR DIANE FEINSTEIN, CALIFORNIA (May 18, 2005),

http://feinstein.senate.gov/05releases/r-hetchhetch2.htm.
172. See Scott K. Miller, Undamming Glen Canyon: Lunacy, Rationality, or Prophecy? 19
STAN. ENvTL. L.J. 121 (2000) (addressing proposals to take down Glen Canyon Dam).
The issues dam removal raise are beyond the subject of this paper. See generally THE
HEINz CENTER, DAM REMOVAL RESEARCH: STATUS AND PROSPECTS (William L. Graf ed.,

2002).
173. See, e.g., Brian D. Richter & Gregory A. Thomas, RestoringEnvironmentalFlows by
ModifyingDam Operations,12 ECOLOGY & SOC'Y no. 1 2007 at 11-13, available at
www.ecologyandsociety.org/voll2/issl/artl2/ES-2007-2014.pdf.
174. 16 U.S.C. § 799 (2010).
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The Electric
marginalization of environmental protection.17
Consumers Protection Act of 1986 requires that FERC give equal
weight to the benefits of relicensing the project and to "the
protection, mitigation of damage to, and enhancement of, fish and
wildlife (including related spawning grounds and habitat)." 176 Hydrorich states such as Oregon have a similar rigorous review process for
In addition, FERC's
new and re-licensed non-FERC facilities. 17
discretion was curtailed by PUD No. 1 of Jefferson County v.
Washington Department of Ecology, which held that Section 401 of
the Clean Water Acts, that requires state certification that all federal
permits meet state water quality standards, includes state imposed
minimum flows for fish protection and aesthetic enhancement. 7
Section 401 certification applies to both public utilities and stateoperated hydroelectric facilities and FERC must accept the Section
401 conditions imposed by the state.so Thus, the section provides an
opportunity for environmental NGOs to impose minimum flow or
environmental flow release conditions on FERC licensees.'81 Finally,
some courts have interpreted Federal Power Act to give FERC the
authority to deny a license renewal application and to order that a
dam be decommissioned if it has become uneconomic. 182
Reservoir reoperation will often require new federal legislation,
thus exposing any reoperation plan to the vagaries of politics. Most
reservoirs, especially those run by the Corps of Engineers, are
managed according to narrow Congressional mandates which leave
the operating agency little discretion to adjust to new conditions, and

175. Id. § 797(e).
176. Id. The first case to construe the amendment held that FERC must either
prepare a comprehensive plan for the river or require permittees to evaluate the
cumulative adverse environment impacts of the project. Nat'l Wildlife Fed'n v. Fed.
Energy Regulatory Comm'n, 801 F.2d 1505, 1514-15 (9th Cir. 1986),
177. Adell Amos, Freshwater Conservation in the Context of Energy and Climate Policy:
Assessing Progress and Identifying Challenges in Oregon and the Western United States, 12 U.
DENV. WATER L. REv. 1, 122-31 (2008).
178. 33 U.S.C. § 1341(a)(1).
179. PUD No. 1 of Jefferson Cnty. v. Wash. Dept. of Ecology, 511 U.S. 700, 722-23
(1994). See also, Daniel Pollak, S.D. Warren and the Erosion of Federal Preeminence in
Hydropower Regulation, 34 ECOLOGY L. Q. 763, 792-93 (2007) (explaining that some
subsequent cases have extended the reach of § 401).
180. See S.D. Warren Co. v. Me. Bd. of Envtl. Prot., 574 U.S. 370, 373, 386 (2006)
181. See, e.g., CAL. STATE WATER RES. CONTROL BD.; ORDER WQ 2009-0007,
RECONSIDERATION OF WATER QUALITY CERTIFICATION FOR THE RE-OPERATION OF
PYRAMID DAM FOR THE CALIFORNIA AQUEDUCT HYDROELECTRIC PROJECT FEDERAL
ENERGY REGULATORY COMMISSION PROJECT No. 2426, 37-38 (2009) (ruling that license

requires state to operate project to stimulate natural flow conditions "to the extent
operationally feasible" to protect the federally listed Arroyo Toad).
182. City of Tacoma v. Fed. Energy Regulatory Comm'n, 460 F. 3d 53, 74 (D.C. Cir.
006) (holding that FERC has the authority to deny a new license); see also,Jackson
Cnty. v. Fed. Energy Regulatory Comm'n, 589 F.3d 1284, 1291 (D.C. Cir. 2009)
(FERC reasonably accepted surrender of license and plan to remove dam and
powerhouse and had no power to compel transfer of license to county).
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each reservoir has a separate operating regime.'1 3 Furthermore, the
master manuals and legislation governing these reservoirs stress
predictable releases for project purposes rather than variable releases
for new consumptive and non-consumptive uses."
As an example,
the fate of an ad hoc attempt to deal with a drought in the Atlanta
area illustrates the need for fundamental reform of the laws that
control the operation of federal reservoirs if they are to be part of any
GCC adaptation strategy.
The levels in Atlanta's primary water supply reservoir dropped
during a prolonged drought, but downstream interests pressed for
releases to serve agriculture, navigation, and environmental
A federally brokered settlement among the Corps of
conservation.'
Engineers, the state of Georgia, water suppliers, and several
downstream utilities unilaterally shifted 248,858 acre feet of Lake
Lanier water to supply the Atlanta metro area."' The resulting
higher water prices would have been used to compensate the utilities
for lost generation capacity, but downstream interests successfully
A federal circuit court of appeals held
challenged the settlement.1
that the settlement violated the Water Supply Act 88 because the
statute required Congressional approval for major operation
changes.s18 The proposed reallocation was such a change because it
would constitute over twenty-two percent of the reservoir's storage
capacity, which would be the largest Corps reallocation by volume
taken without Congressional approval, and might increase to thirtyfive percent capacity in light of future growth of the region.9 0
Despite the difficulties facing legislative reform of the reoperation
of existing reservoirs, any federal legislation could reinforce the
preference for non-consumptive over consumptive uses, and thereby
strengthen potential GCC-adaptation strategies. For example, the
American Clean Energy Security Act of 2009, which died in Congress,
would have. imposed new water resource planning mandates on the
federal governments and states. 191 Federal agencies would have had
to prepare plans to increase the resiliency and the adaptive capacity of
aquatic ecosystems.
183. See NICOLE T. CARTER, CONG. RESEARCH SERV., R41002, USING ARMY
CORPS OF ENGINEERS RESERVOIRS FOR MUNICIPAL AND INDUSTRIAL
WATER SUPPLY: CURRENT ISSUES 6-7 (2010).
184. See, e.g., 146 CONG. REC. 17090 (2000).
185. See sources cited supra,note 19.
186. In re Tri-State Water Rights Litigation, No. 3:07-md-01, slip op. at 56 (M.D. Fla.
July 17, 2009).
187. Se. Fed. Power Customers, Inc. v. Harvey, 400 F.3d 1, 2 (D.C. Cir. 2005)
188. 43 U.S.C. § 390b(d) (2010).
189. Se. Fed. Power.Customers, Inc. v. Geren, 514 F.3d 1316, 1318 (D.C. Cir.
2008).
190. Id. at 1324.
191. American Clean Energy and Security Act, H.R. 2454, 111th Cong. §§ 216, 453
(2009).
192. Id. § 477.

Issue 1I

STRESSES OF GLOBAL CLIMATE CHANGE

31

C. FEDERAL PREEMPTION
Federal preemption is another possible adaptation strategy both
to construct new reservoirs and to reoperate existing ones. Most
seasoned observers of western water politics would rate this foreveroff any political agenda. Legendary New Mexico State Engineer Steve
Reynolds, once said that the 1922 Colorado River Compact would be
renegotiated when "pigs fly."'" Despite this, Professor Robert Adler
bravely asserts that there is a case for rethinking the third rail of
western water politics.' 9 4 He argues that-the traditional deference to
state water law is based on the assumption that states can best manage
the resources within their borders, and GCC erodes this
Regional water shortages can raise. national issues
assumption."
such as food shortages, .and these shortages will intensify interstate
conflicts. Thus, there will be pressure to intervene more directly in
interstate water disputes through oversight of interstate markets, to
revive dam building, 6 and perhaps even to put large scale wet-dry
region water transfers, which came to an end in 1968 with the passage
of the Wild and Scenic Rivers Act, 1 back on the agenda. In that
same year, Senator Henry Jackson of Washington State banned all
planning for Columbia River -Southwest transfers for ten years as the
price for his support of the Central Arizona Project and transfers of
this scale have not been on the agenda since that time.198 For
example, in 2008, Congress consented to the Great lakes and St.
Lawrence Basin Compact, which makes it almost impossible to
transfer water outside the Great Lakes Basin. 99 It is more likely that
federal intervention will occur indirectly, but the option is now on the
table.
IV. WATER CONSERVATION
Water conservation is an important GCC adaptation strategy that

193. Comment from Steve Reynolds, state engineer of New Mexico, to Dan
Tarlock, at the Colorado River Working Symposium (May 23-26, 1983) (on file with
author). See generally NEW COURSES FOR THE COLORADO RIVER: MAJOR ISSUE FOR THE

NExT CENTURY (Gary D. Weatherford & F. Lee Brown eds., 1986)
194. Robert W. Adler, Climate Change and the Hegemony of State Water Law, 29 STAN.
ENVTL. L.J. 1, 4-8 (2010).
.195. Id. at 31-32.

196. Id. at 55- 56.
197. See generally Dan Tarlock & Sarah B. Van de Wetering, Western Growth and
Sustainable Water Use: If There Are No "NaturalLimits," Should We Worry About Water
Supplies?, 27 Pub. Land & Resources L. Rev. 33, 44-45 (2006).
198. See Charles Coate, "The Biggest Water Fight in American History ":Stewart Udall and
the Central Arizona Project, 37 J. Sw. 79, 93 (1995); NAT'L WATER COMM'N, WATER
POLICIES FOR THE FUTURE 331 (1973) (recommending that interstate, interbasin

transfers be subject to compensation for losses suffered in the area of- origin -a
constraint that will chill most proposals).
199. There is a very limited exception for "straddling cities." Great Lakes-St.
Lawrence River Basin Resources Compact, Pub. L. No. 110-342, §§ 4.8-4.9, 122 Stat.
3739, 3752-753 (2008).
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has long been on the water-use reform agenda because more water
for human consumption and environmental protection can be
generated at relatively low costs compared to dam construction by
changes in agricultural and urban use patterns and technologies. For
urban users, water suppliers can either mandate or induce individual
users to use less water. The options include long term strategies such
as marginal rather than average cost pricing and the promotion of
xeriscaping,20 0 as well as short-term use bans. Agricultural water
conservation includes more efficient irrigation technology, short or
long term land retirement, and less subsidized water pricing.
However, conservation has been difficult in the West because of the
perverse incentives created by prior appropriation, and there has
been little incentive to practice it in the East.
In the West, there has long been a tension between the beneficial
use rule, which penalizes the wasteful use of water, and the "use-it-orlose-it" aspect of prior appropriation.201 The former encourages the
use of the maximum, continuous amount of water possible given the
technology of the use. "Use-it-or-lose-it" potentially chills conservation
because the amount of the right may be permanently reduced. States
have adopted a variety of legislation to reduce this tension, and
increasingly judicial decisions encourage conservation.20 2 However,
conservation efforts have generally been ad hoc and have not been
This section examines two
tied to any measurable targets.
The first is
conservation initiatives which push the envelope.
California's recent legislation that sets statewide water use reduction
targets for both agricultural and urban users. The second is a
growing cluster of state legislation and judicial decisions that require
cities to base water supply decisions on realistic demand and
availability projections. This legislation, modest as it is, along with
GCC -has rekindled a long running debate about the type of
settlement appropriate for water-stressed regions and may help push
arid areas toward more GCC appropriate settlement, vegetation and
water use choices.
200. For example, Austin, Texas evolved from offering rebates to individual
homeowners to mandatory standards for commercial buildings. Tony T. Gregg, Dan
Strub & Drema Gross, Water Efficiency in Austin, -Texas, 1983- 2005: An Historical
Perspective, 99 J. AM. WATER WORKS Ass'N. 76, 78 (2007), available at
http://www.awwa.org/publications/AWWAJournalArticle.cfm?itemnumber-5127&s
howLogin=N. Xeriscaping is also a common element of municipal climate action
plans. See, e.g., GEN. PLAN ADVISORY COMM. (GPAC) CLIMATE ACTION PLAN SUBCOMM.,
available at
CARLOS CLIMATE AcrION PLAN 36 (2009),
CITY OF SAN
http://www.cityofsancarlos.org/generalplanupdate/whats newJclimate-action pla
n.adopted.asp.
201. Frick Farm Props. v. Kan. Dep't of Agric., 216 P.3d 170, 175, 181 (Kan. 2009)
(taking advantage of nature's bounty and switching to non-irrigated crops may result
in a finding of abandonment through non-use).
202. E.g., State Dep't of Ecology v. Grimes, 121 Wash.2d 459, 475 (1993)
(consistency with local custom not sole measure of beneficial use); Kazan (In re Estate
of Steed) v. New Escalante Irrigation Co., 846 P.2d 1223, 1225 (Utah 1992) (noting
that downstream user has no resource against upstream user who switched from
flood to pressurized sprinkler irrigation).
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A. CALIFORNIA GETS SEMI-SERIOUS ABouT CONSERVATION
California's most recent efforts to "balance" the sustainability of
the fragile Sacramento-San Joaquin Delta ecosystem with the water
demands of the San Joaquin Valley and southern California include
the first statewide water conservation targets. In 2009, the state
legislature passed Senate Bill One (SB1) which creates a highly
structured science-based planning process and parallel stakeholder
and consultation processes, and potentially contains many major
changes in future water use.203 Agricultural and urban conservation
are key components of the new ecosystem-consumption balance
strategy.204 The legislation sets a target of a twenty percent per capita
reduction in urban water use by 2020.0 Urban water suppliers must
develop use targets to meet the 2020 goal. 0 They can be met from a
menu which includes: an eighty percent reduction in the supplier's
baseline per capita use; residential and landscaping performance
standards; the use of ninety-five percent of a hydrologic region's
Water Conservation Plan target; or methods development by the
Department of Water Resources which take into account, inter alia,
climatic differences, population density, regional plant water needs
and any community hardships that result from the measures.20 7
However, customers already connected to an existing water supply
system on anuary 1, 2010, cannot be compelled to install new
equipment. 0 8
Agricultural users, including Central Valley Project suppliers,
must, inter alia; (1) accurately measure the volume of delivered water,
(2) adopt a pricing structure "based at least in part on quantity
delivered, (3) facilitate alternative uses for lands with high water
duties, and (4) facilitate the use of recycled water. 209 They must also
prepare agricultural water management plans tailored to their service
areas.2 0 For decades economists have urged that suppliers move
from subsidized and/or average cost pricing to marginal cost
pricing.2 1' California's legislation mandates a pricing structure that

203. The Sacramento-San Joaquin Delta Reform Act portion of the legislation,
section 85000 et seq. codifies many of the previous goals and action
recommendations developed during the now defunct Bay-Delta Process. CAL. EPA,
DEVELOPMENT

OF FLOW

CRITERIA

FOR THE

SACRAMENTO-SAN

JOAQUIN

DELTA

ECOSYSTEM (DRAFr) 1, 10 (2010). Section 29702 adopts a policy of reduced reliance
on the Delta to meet the state's future water needs. Anne E. Melley, Pollution and
ConservationLaws, 50 CAL.JuRIs. 3D § 455 (2010). See generally Ellen Hanak et al., Myths
of California Water- Implications and Reality, 16 HASTINGS W.-Nw. J. ENVTL. L & POL'Y 3
(2010).
204. Hanak, supranote 203, at 25.
205. S.B. No. 7 § 10608.16 (Cal. 2009).
206. Id.
207. Id. § 10608.16.
208. Id. § 10608.26(d).
209. Id. § 10608.48.
210. Id. § 10826.
211. E.g., James E.T. Moncur & Yu-Si Fok, Water Pricing and Cost Data: Getting the
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moves in this direction by encouraging: (1) more efficient farm use,
(2) the conjunctive use of groundwater, (3) the reduction of problem
drainage, and (4) the adjustment of prices to seasonable conditions.2 12
B. TYING URBAN GROWTH-TO AVAILABLE SUPPLIES
As supplies shrink, changed land use and water use patterns can
be important elements of GCC adaptation. For example, higher
densities and more green space for recharge might make limited
supplies stretch farther. A report by American Rivers and other water
and environmental non-governmental organizations, documents how
urban sprawl reduces aquifer recharge by paving over recharge
areas.2 13 An important first step in planning for GCC is linking water
supply and land use planning. For decades, water, municipal, and
public utility law have not provided incentives for cities to link water
and growth. Water and land use planners have worked at different
levels of government with little reason to talk to one another,214 and
cities have long operated on the assumption that, as water suppliers,
they had a legal duty to anticipate future growth and assemble the
necessary supplies to accommodate this growth.1
Not only was there no incentive for cities to ask hard questions
about how much growth a region's water balance might support, it
was assumed illegal to even ask the question because water suppliers
had a duty to accommodate unlimited growth. Water law supported
the notion that the only option was to accommodate market driven
growth because public utility law, 1 the common law of riparian
rights, prior appropriation, and the law of groundwater capture
combine to create a de facto "super preference" for growth
accommodation. 2 17 To take one example, western courts developed
doctrines to allow western cities to acquire and hold water rights for

Right Numbers, 92 J. CONTEMP. WATER RESOURCES EDUC, 35, 35-37 (1993).
212. S.B. No. 7 § 10608.48(c)(4) (Cal. 2009).
213. AM. RIVERS ET AL., Paving Our Way to Water Shortages: How Sprawl Aggravates the
Effects of Drought 1 (2002), http://www.smartgrowthamerica.org/waterandsprawl.html;
see also Sid Perkins, Paved Paradise: Impervious Surfaces Affect a Region's Hydrology,
Ecosystems-Even Its Climate, 166 SOc'Y. FOR SCI. & PUB. 152, 152 (2004) available at
http://www.sciencenews.org/articles/20040904/bob8.asp.
214. The historic disconnect between water and land use planning is explored in A.
Dan Tarlock & Lora A. Lucero, ConnectingLand, Water, and Growth, 34 URB. LAw. 971,
972-73 (2002); see generally Lora Lucero & A. Dan Tarlock, Water Supply and Urban
Growth in New Mexico: Same Old, Same Old, Or a New Era?, 43 NAT. RESOURCESJ. 803, 804
(2003).
215. Lukrawka v. Spring Valley Water Co., 146 P. 640, 646 (Cal. 1915).
216. See Dan Tarlock & Sarah B. Van de Wetering, Western Growth and Sustainable
Water Use: If There Are No "NaturalLimits, 'Should We Worry About Water Supplies?, 27 PUB.
LAND & RESOURCES L. REv. 33, 54, 58 (2006).
217. See A. Dan Tarlock & Sarah B. Van de Wetering, Growth Management and
Western Water Law: From Urban Oases to Archipelagos, 5 HASTINGS W. Nw. J. ENVrL. L. &
POL'Y 173 (1999); A. Dan Tarlock, We Are All Water Lawyers Now: Water Law's Potential
But Limited Impact on Urban Growth Management, in WET GROWTH: SHOULD
WATER LAW CONTROL LAND USE 73-81 (Craig Anthony Arnold ed. 2005).
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anticipated growth by largely exempting them from the central
antimonopoly principle of prior appropriation: water rights cannot be
The progressive growth2 9 and
held for speculative purposes.
2
20
growing cities doctrines
allow a city to perfect a water right to the
they
will need to meet reasonably anticipated
amount of water that
future growth.
Several recent developments make it impossible for cities to
ignore the link between adequate water supplies and land use
development. 221 The water budgets for most rapidly growing areas
are relatively fixed, and thus growth can only come at the expense of
GCC only reinforces the need to
reallocating existing supplies."
ensure that existing and future residents have secure supplies of
water. In light of regional GCC impact projections, there should be
greater integration of local water supply demands to the watershed of
origin, and for greater adaptation cooperation among water supply
agencies. 2 States have at least five options to link water and land use
policies: (1) continuing unlimited growth accommodation; (2) capping
growth; (3) shifting the burden of supply acquisition to local
governments and developers; (4) adopting aggressive, technological,
and managerial water conservation initiatives such as information
provision, xeriscaping requirements, marginal cost pricing,
desalinization and the use of greywater;22 and (5) constraining
growth to match available and projected supplies. The first option is
still the de facto preferred option; the second is seldom considered or
used, 2 but the last three options are being implemented in various

218. See, e.g., City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 37-38 (Colo.
1996).
219. E.g., id.; City & Cnty. of Denver v. N. Colo. Water Conservancy Dist., 276 P.2d
992, 997 (Colo. 1954); City & Cnty of Denver v. Sheriff, 96 P.2d 836, 842 (Colo.
1939). See also Reynolds v. City of Roswell, 654 P.2d 537, 540 (N.M. 1982); Wash.
Dep't of Ecology v. Theodoratus, 957 P.2d 1241, 1257-58 (Wash. 1998) (Sanders, J.,
dissenting); Janis E. Carpenter, Water for Growing Communities: Refining Tradition in the
Pacific Northwest, 27 ENVTL. L. 127, 127 (1997); Malcolm Lindsey, Legal Problems in City
Water Supply, 22 ROCKY MNTN. L. REV. 356, 356 (1950); Dennis J. Herman, Sometimes
There's Nothing Left to Give: The Justificationfor Denying Water Service to New Customers to
Control Growth, 44 STAN. L. REv.-429, 431 (1992).
220. E.g., St. Onge v. Blakeley, 245 P. 532, 539 (Mont. 1926); N.M. ex rel. State Eng'r
v. Crider, 431 P.2d 45, 48-49 (N.M. 1967).
221. See, e.g., WESTERN GOVERNORS' Ass'N, WATER NEEDS AND STRATEGIES FOR A
SUSTAINABLE
FUTURE:
NExT
STEPS
2-3
(2008),
available
at
http://www.owrb.ok.gov/supply/ocwp/pdf ocwp/WGAwater08.pdf.
222. NAT'L RESEARCH COUNCIL, COLORADO RIVER BASIN WATER MANAGEMENT:
EVALUATING AND ADJUSTING TO HYDROCLIMATIC VARIABILITY 153 (2007).
223. See Patricia Mulroy, Diving in the Deep End: Help Water Agencies Address Climate
Change, in OPPORTUNITY 08 (Brookings Inst., Wash., D.C.), Oct. 18, 2008, at 8, 12
availableat
http://www.brookings.edu/papers/2008/0207_climate-change-mulroy-opp08.aspx.
224. See James Flanigan, Keeping Water Pure is Suddenly in Demand, N.Y. TIMES, June
2008,
19,
http://www.nytimes.com/2008/06/19/business/smallbusiness/19edge.html.
(noting that California has plans for 16 new desalination plants).
225. An influential Florida case found a growth cap imposed by a wealthy coastal
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areas around the West and elsewhere.
1. Judicial Change
Courts have a limited but important role to play in strengthening
the link in addition to enforcing linkage legislation. Recent judicial
cases encourage a greater linkage between land use and water supply
planning.
Decisions in Colorado,2 2 6 Hawaii, 227 and Washington
22
State ' have shown some willingness to apply anti-speculative and the
community arbitrary. City of Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 157
(Fla. Dist. Ct. App. 1979). But see City of Hollywood v. Hollywood, Inc., 432 So. 2d
1332, 1334-1336 (Fla. Dist. Ct. App. 1983) (upholding a 3,000-unit density cap for
small strip of land on the Atlantic coastline); Home Builders Ass'n v. Cape Cod
Comm'n, 808 N.E.2d 315, 321 (Mass. 2004) (ruling that a building permit cap was
valid to protect the sole source aquifer for a town on Cape Cod); cf In re Bay-Delta
Programmatic Envd. Impact Report Coordinated Proceedings, 184 P.3d 709, 721
(Cal. 2008) (illustrating a failed attempt to put issues such as climate change and
growth limits into the planning mix). In a challenge to the Bay Delta programmatic
EIA, an intermediate appellate court remanded the assessment because "CALFED
appears not to have considered, as an alternative, smaller water exports from the BayDelta region which might, in turn, lead to smaller population growth due to the
unavailability of water to support such growth." Id. This alternative had been
considered in the early stages of the process but the use of water markets and land
retirement was quickly rejected because any serious consideration of them
exacerbated rather than reduced the ecosystem conservation-water supply conflicts
that CALFED was formed to address. The California Supreme Court held that the
final PEIS/R justified the exclusion of export restrictions because it would
compromise the objective of water supply. Id. at 725.
226. See Pagosa Area Water & Sanitation Dist. v. Trout Unlimited, 170 P.3d 307,
313 (Colo. 2007).
227. Hawaii has applied the public trust doctrine to subordinate municipal claims
to instream flow needs. See generally In re Kukui (Molokai), Inc., 174 P.3d 320, 329
(Haw. 2007); In re Wai'ola 0 Moloka'i, Inc., 83 P.3d 664, 691-92 (Haw. 2004); In re
Water Use Permit Applications, 9 P.3d 409 (Haw. 2000). See also David L. Callies &
Calvert G. Chipchase, Water Regulation, Land Use, and the Environment, 30 U. HAw L.
Rev. 49, 94 (2007) (criticizing the decisions for giving a strong but not absolute
preference to non-economic uses of water and reducing, "nearly to the point of
extinction" private water rights). But see Robin Kundis Craig, Adapting-to Climate
Change: The PotentialRole of State Common-Law Public Trust Doctrines, 34 VT. L. REV. 781,
838-40 (2010) (noting that public trust doctrine supports adaptation to climate
change and the Hawaii Supreme Court decisions demonstrate the doctrine's
evolutionary and adaptive potential).
228. Wash. Dep't of Ecology v. Theodoratus, 957 P.2d 1241, 1245 (Wash.
1998);WASH. REV. CODE § 90.03.330(3) (2003) (beneficial use rather than capacity of a
private municipal water system is the measure of the water right rather than the
physical capacity of the system). However, the legislature reversed the decision, and
the state now requires that municipal suppliers develop plans with new conservation
standards and take actions that are consistent with local land use plans its service
area. WASH. REV. CODE § 90.03.386 (2004). The legislation was challenged as a
violation of separation of powers and due process. Transcript of Proceedings,
Lummi Nation v. Washington, NO. 06-2-40103-4SEA, (Wash. Super. Ct. June 11,
2008),
available
at
http://www.ecy.wa.gov/programs/wr/rights/Images/pdf/muni/LUMMI0611 .pdf.
In June, 2008, a Washington state trail court agreed that the legislature had overreached its constitutional power. Id. at 13. In his oral opinion, Judge Jim Rodgers
ruled that the legislature had enacted "retroactive statutes that unconstitutionally
attempt to reinstate water rights that were invalidated [in Theodoratus]" because a
legislature cannot redetermine adjudicative facts. Id. at 7. The most significant part
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public trust doctrines to municipal water supply planning to require
more accurate urban need projections and to modify public utility law
to allow new land-water supply linkage. The Colorado Supreme
Court has gone the farthest in tightening the standards for future
municipal water right claims and requiring the incorporation of GCC
scenarios. It twice rejected an application from a small city in
southwestern Colorado for a conditional water right because the city
had not adequately demonstrated a need for the water.22' A water
court awarded two small districts serving Pagosa Springs a conditional
water right for 29,000 acre feet, and return flows, of water with the
right to continuously refill a reservoir based on a one hundred-year
planning horizon.23 o In Pagosa I, the Supreme Court, per Justice
Hobbs, remanded the decision because of the water court's failure to
make sufficient findings concerning the area's future growth
Justice Hobbs reasoned that municipalities' statutory
projections.2
exemption from the need to have a vested legal interest in the lands
served does not immunize governmental water supply agencies from
the state's anti-speculative doctrines. 3 Cities must have considerable
latitude to plan for future growth, but a supplier must still
demonstrate three elements to make a non-speculative appropriation:
(1) a "reasonable water supply planning period"; (2) the ":substantial
population projections" based on a normal growth rate for the
planning period; and (3) the amount of available unappropriated
water that is reasonably necessary for the reasonably anticipated
governmental needs for the planning period, above its current
supply 2 33 Governmental applicants must also demonstrate that it will
put the water to actual beneficial use within a reasonable period of
time.

On remand, the Water Court declined to take new evidence and
instead entered a new proposed degree awarding the District 23,500
acre feet of storage rights and reduced the planning horizon to
2055.3 The Colorado Supreme Court agreed that the Water Court
properly reduced the planning horizon to 2055 but held that the
District had still not carried its burden to show they had a nonof the ruling was that legislature's extension of municipal water supply status to those
serving fifteen or more units also violated the state's separation of powers doctrine
because it was an attempt to overrule Theodoratus retroactively. See id. at 12-13. See
generallyJeff B. Kray, Municipal Water Law: Washington's Landmark Law Faces Challenges,
at
available
2007,
Oct.
7
1,
REPORT
WATER
44
http://www.thewaterreport.com/Issues%2041%20to%2044.html.
229. PagosaArea (Pagosa 1), 170 P.3d at 318; Pagosa Area Water & Sanitation Dist. v.
Trout Unlimited (Pagosall), 219 P.3d 774, 781 (Colo. 2009).
230. Pagosa I, 170 P.3d at 309.
231. Id. at 309-10.
232. Id. at 315 (citing City of Thornton v. Bijou Irrigation Co., 926 P.2d 1 (Colo.
1996)).
233. Id. at 309-10.
234. Id. at 310.
235. Pagosa Area Water & Sanitation Dist. v. Trout Unlimited (PagosaII), 219 P.3d
774, 776-77 (Colo. 2009).
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speculative intent to put the water to beneficial use given the wide
variation in area population projections between the District's
projections and a state study."' The city argued that the municipal
conditional water appropriations are legislative or quasi-legislative acts
immune from judicial review, 3' but the court rejected the
Although the case may be limited to smaller cities with
argument.'
unrealistic growth projections, but it serves as warning to all cities that
they must provide reliable growth projections to justify new water
rights applications for future need.
Courts in California and other states have modified the duty to
serve rule to allow cities to subordinate utility service to land use
decisions. 2 40 The duty to serve rests on basic principles of fairness
and estoppel, and it was designed primarily to protect those who had
entered into a service relationship with a common carrier or were
within the service area of a public utility but were denied service when
the carrier or the utility was able or should have been able to provide
service. 24 There is no need to make public water and sewer suppliers
serve poorly cited or premature growth. Recent decisions recognize
that cities need the discretion to defer development until the
necessary water services are in place.242 Cities also have the power to
deny subdivision approvals for new subdivisions with water and sewer
service that are inconsistent with a county's land use plan.

236. Id. at 785.
237. Id. at 788.
238. Id.
239. For an alarmist reading of the case which suggests that Pagosa I and Pagosa H
may be creating future Mesa Verdes see Casey S. Funk & Daniel J. Arnold, Pagosa-The
Great and Growing Cities Doctrine Imperiled: An Objective Look From a Biased Perspective, 13
U. DENV. WATER L. REv. 283, 318-319 (2010).
240. See infra note 255.
241. A. Dan Tarlock & Sarah B. Van de Wetering, Western Growth and Sustainable
Water Use: If There Are No "NaturalLimits" Should We Wony About Water Supplies? 27 PUB.
LAND & RESOURCES L. REV. 33, 58-59 (2006).
242. See Dateline Builders, Inc. v. City of Santa Rosa, 194 Cal. Rptr. 258, 266 (Cal.
Ct. App. 1983); Moore v. City Council of Harrodsburg, 105 S.W. 926, 926 (Ky. 1907)
("In the absence of fraud, corruption, or arbitrary action, the judgment of the city
officials as to [extension of water service] is beyond judicial control.").
243. In Serpa v. County of Washoe, 901 P.2d 690, 691-92 (Nev. 1995), the court held
that Washoe County (Reno) can prohibit five acre or less subdivisions "until a new
water source is available," and the county's action did not impair state water rights
because the power to define rational growth "includes the ability of a county
government to determine water availability for itself." Schofield v. Spokane County, 980
P.2d 277, 281 (Wash. Ct. App. 1999) holds that a county has the power to deny
rezoning for riparian land because no central sewer system existed to serve the
proposed ranchettes. A state order to a financially strapped city to improve its
antiquated sewage system was sufficient reason to terminate previously
extraterritorial service in City of Attalla v. Dean Sausage Co., 889 So.2d 559, 571 (Ala.
Civ. App. 2003). See also State ex rel. Gilbert v. Cincinnati, 928 N.E.2d 706, 712 (Ohio,
2010) (no taking when city refused to extend sewer service because municipalities not
obligated to construct sewers).
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2. Legislation
The most important GCC adaptation development is legislation
that imposes duties on cities and developers to guarantee residents
reliable, long term, drought "resistant" supplies. These "show me"
statues do not fundamentally challenge the idea that climate and
water balances should not be a limit on growth. Arizona and
California now view the existence of an adequate, long-term, droughtproof supply of water as an urban consumer entitlement.24 4 The
statutes inform public water suppliers and major developers that
water supply assessments can no longer be based on hydrologically
Instead, they must be
weak assumptions about supply availability.
be available under
will
water
what
based on realistic assessments of
caused by
droughts
serious
include
which
worst-case conditions,
246
protection
consumer
as
characterized
been
The statutes have
GCC.
but they
purpose,
of
their
description
accurate
This is an
statutes.
assuring
of
goal
immediate
their
beyond
impacts
have
are likely to
supplies.
dependable
long-term
users
water
urban
new and existing
They will -increasingly produce water supply assessments that expose
the long risks of supply interruption, and Will force some areas to take
more aggressive steps to balance growth with supply.
Arizona enacted its statute as part of the price for construction of
the federally-funded Central Arizona Project. 24 8 The state had to
agree to stop mining its aquifers to support urban growth and in 1980
adopted the Groundwater Management Act. 24 9 The Act imposes a
duty on all new developments in the four groundwater basins
included within the designated Active Management Areas (AMAs) to
establish "that an applicant will have sufficient supplies of water that
The rules have a
will be continuously available for 100 years ."2
a municipal race
off
set
number of major weaknesses. They initially
they did not
and
to acquire new supplies in northern rural counties,
of the four
one
of
outside
apply to rapidly 51owing communities
step
tentative
a
very
took
designated AMAs. 1 In 2009, the legislative
Any
supplies.
water
risky
with
to address the problem of subdivisions
person can now request that a public or private water supplier,
including those using surface or Colorado River water, outside of an

244. Tarlock & Van de Wetering, supra note 241, at 62.
245. Tarlock & Van de Wetering, supra note 241, at 65.
246. Tarlock & Van de Wetering, supra note 241, at 65.
247. Lincoln L. Davies, just a Big, "HotFuss"?Assessingthe Value of ConnectingSuburban
Sprawl, Land Use, and Water Rights Through Assured Supply Laws, 34 EcOLOGY L.Q. 1217,
1231-32 (2007).
248. ARIz. MuN. WATER USERs Ass'N, WATER POLICY RESOLUTIONS ADOPTED BY THE
at,
Issue
A
(2010) 2 0 2 available
BOARD
OF
DIRECTORS,
at
AMWUA
0
10.pdf
http://www.amwua.org/pdfs/Final%20Combined%20Files%20for%
249. Id.
250. ARIz. ADMIN. CODE § R12-15-717(A) (2010).
251. See Susanna Eden et al., Agricultural Water to Municipal Use 58 WATER REPORT 9,
12-13 (2008), availableat https://cals.arizona.edu/azwater/files/finalathchapter4.pdf.
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AMA to "provide a written statement describing the water supply
status of real property within the service area. "252
California's assured water supply statute grew out of a "green"
water supply agency's refusal to extend service to a new development,
outside its service area.15' The law only applies to developments over
500 units and certain industrial facilities.
The legislation defines a
sufficient supply as the total supply available during "normal, singledry, and multiple-dry years within a 20-year projection."2 5
To
calculate this, the supplier must include a number of contingencies
such as the availability of water from water supply projects, "federal,
state, and local water initiatives such as CALFED, and water
conservation.2
Water suppliers must prepare Urban Water
Management plans. 5
Subsequent water supply assessments must
either be consistent with these plans or meet the available water
supply criteria and may trigger a duty to acquire additional water
supplies.258
These duties will be enforced primarily under the California
Environmental Quality Act .5 Courts have shown a willingness to
invalidate "unrealistic" supply projections,2 60 and cities are starting to
deny or delay development permits.'
Remanding impact

CODE § 45-108.06.
253. See generally A. Dan Tarlock, How CaliforniaLocal Governments Became Both Water
Suppliers and Planners,4 GOLDEN GATE U. ENvTL. L.J. 7, 23-25 (2010).
254. Id. at 24.
255. CAL. Gov'T CODE § 66473.7(a)(2) (West 2009).
256. Id. § 66473.7(a)(2)(D). CALFED is a partnership of 25 California State and
Federal government agencies.
257. See CAL. WATER CODE § 10910(c) (West 2010).
258. Id. § 10911.
259. CAL. CODE REGS. tit. 14, § 15155 (2007).
260. See Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho
Cordova, 150 P.3d 709, 720-21 (Cal. 2007). See also Santa. Clarita Org. for Planning
the Env't v. Cnty. of Los Angeles, 68 Cal. Rptr. 3d 449, 457-58 (Cal. Ct. App. 2007); In
re Bay-Delta Programmatic Envtl. Impact Report Coordinated Proceedings, 184 P.3d
707, 726-27 (Cal. 2008) (challenging the programmatic impact statement for the Bay
Delta because it failed to identify a specific source of water to protect the quality of
the Delta environment and reaffirming the duty to identify the sources of specific
supply for site-specific projects (although the court held that the EIR's region by
region analysis of potential sources was sufficient for a programmatic analysis which
allowed for tiering and distinguished the Bay-Delta programmatic EIR from the site
specific EIR in Vineyard)).
261. ProposedInland Empire DistributionCenter Delayed Due to Potentially Inadequate Water
Supply, LEGAL NEWS: ENvrtL. STORMWATER (Foley & Lardner LLP, Chicago, Ill.), Feb.
1,
2008,
at
2,
available
at
http://www.foley.com/publications/
pub.detail.aspx?pubid=4742 ("The Eastern Municipal Water District (EMWD) has
decided to delay approval of a water supply assessment for the proposed Skechers
U.S.A., Inc., distribution facility in Rancho Belago in the Inland Empire because it
could not promise to deliver water to serve the proposed development."). See also
MONTEREY PENINSULA
WATER MGNT.
DIST. BD, MPWMD APPLICATION No.
20080915MBS-L4, ADOPTION OF FINDINGS OF DENIAL OF APPLICATION TO AMEND
CALIFORNIA
AMERICAN
WATER
DISTRIBUTION
SYSTEM,
(2009),
http://www.mpwmd.dst.ca.us/asd/board/boardpacket/2009/20090326/14/iteml4.
htm (denying permit for ninety acre feet per year to serve ecoresort because State
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assessments for better documentation and analysis will not, in and of
itself, promote GCC adaptation. However, it is a short step from
requiring a more realistic assessment of available water supplies to
requiring that municipalities factor the increased risks likely to result
from climate change and to display the range of adaptation strategies
And that precedent already exists.
that they are considering.
California and other states are already factoring these into state water
planning and water project operation scenarios, and this is now a
legal duty. A Fish and Wildlife Service Biological Opinion for
California Bay Delta Smelt was invalidated, in part, because the
Service based the opinion on the continuation of historic flow
patterns rather than reduced ones caused by-climate change.6
Colorado followed the lead of Arizona and California with a more
modest linkage law. Colo. Rev. Stat. 29-20-30 1,263 adopted in 2008,
conditions the approval of new residential developments on a finding
that the developer has secured an adequate water supply.26 4 The duty
is triggered by a development, which includes a new water use for
"fifty single-family equivalents, or fewer, as determined by the local
An adequate supply is defined as one that is
government. "26'
sufficient for the build-out of the proposed development, including
"reasonable conservation measures and water demand management
to account for hydrologic variability."266 This definition, however, is
broad enough to include a reasonable range of global climate change
scenarios. A developer who proposes to supply the development
itself must submit a detailed report from a professional engineer or
water supply expert that identifies, inter alia, the physical source of
supply and estimated yield "under various hydrologic conditions. "267
If a water supply entity will furnish the water, a shorter letter by a
professional engineer or water supply expert will suffice.2 6 1 It is
unlikely that Colorado courts will play a significant role in enforcing
the statute. The legislature has attempted to immunize adequacy
Water Resources Control Board order required that proposed source of supply, a
well near the Monterey River, would have to be shut down during high flow season to
maximum basin storage for dry season.).
262. Natural Res. Def. Council v. Kempthorne, No. 1:05-cv-1207 OWW TAG, 2007
WL 1623826, at *1 (E.D. Cal. June 1, 2007). See generally Robin Kundis Craig, Climate
Change, Regulatory Fragmentation, and Water Triage, 79 U. COLO. L. REv. 825, 825-26
(2008).
263. COLO. REv. STAT. § 29-20-301 (2008).
264. Id. § 29-20-303(1). The approval can be attached to the standard land use
instruments, rezonings, planned unit development approvals, conditional uses and
subdivision maps, at either the preliminary or final approval stage. Id. § 29-20-103(1).
Local governments get only one bite at the apple unless water demands or supply
materially change during the approval process. Id. § 29-20-303(1). Cf Moss v. Cnty.
of Humboldt, 76 Cal. Rptr. 3d 428, 443-46 (Cal. Ct. App. 2008) (requiring
supplemental environmental review to analyze project's impact on water shortages
downstream).
265. COLO. REV. STAT. § 29-20-103(1) (2008).
266. Id. § 29-20-302(1).
267. Id. § 29-20-304(1).
268. Id. § 29-30-304(2).
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decisions from judicial review and to limit the burden on permit
Approval is based on the local government's "sole
applicants.
discretion," and the record is limited to the previously mentioned
reports and letters and whether the developer has paid the necessary
fees to the water supplier. 2 69 The local government also has the
discretion to ask for other information that it deems relevant 270
Linkage laws exist in other states and municipalities. Florida's
concurrency legislation requires that comprehensive land use plans
have a water supply element,2 7 ' and local governments cannot issue
certificates of occupancy without an adequate water supply in place.27
Wonderfully dry Santa Fe, New Mexico has gone further and has
adopted an urban water balance account, in which future growth is
limited to the maintenance of the balance,2 7 ' and is coming close to
making water availability the primary determinant of growth. 7 The
city first restricted new water connections outside city limits unless
the customer had a valid, preexisting agreement for water service.
Next, the city's Water Budget Administrative Ordinance, enacted in
2003, required all new projects within the city to offset a project's
water budget by retrofitting existing toilets with high-efficiency
units.276 The 2005 Water Rights Transfer Ordinance requires new
large construction projects to transfer water rights to the city prior to
issuing building permits. 277
VI. CONCLUSION
In addition to untested legal regimes, efforts to address GCC
must confront many barriers. The most significant of these is the
growing gap between what a vast majority of the scientific community
believes is happening and must be done, and public opinion. In the
United States, support for climate change action began to ebb in 2009
as skepticism about its occurrence began to increase 27' Even though
a majority of Americans believe that climate change is a -serious
problem, the percentage of those who see it as a very serious problem
is the third lowest in the world; only China and Russia report lower

269. Id. § 29-30-305(1).
270. Id. § 29-30-305(1)(d).
271. FLA. STAT. § 163.3167(13) (2010).
272. Id. § 163.3180(2)(a). See also Christine A. Klein, Mary Jane Angelo & Richard
Hamann, Modernizing Water Law: The Example of Florida, 61 FLA. L. REv. 403, 448-55
(2009).
273. Tarlock & Van de Wetering, supra note 217, at 65.
274. See Kyle Harwood, The Evolution of Wet Growth Regulations: City of Santa Fe, 7
WATER RESOURCES IMPACT 1, 5 (2005).
275. Id. at 6.
276. Id.
277. Id.
278. Barry G. Rabe & Christopher P. Borick, The Climate of Belief American Public
Opinion on Climate Change, ISSUES IN GOVERNANCE STUDIES (Brookings Inst., Wash.,
D.C.), Jan. 2010, at 2-7, availableat http://wvw.brookings.edu/~/media/
Files/rc/papers/2010/01_climaterabeborick/01_climate_rabe borick.pdf.
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poll numbers.2 79 This feeds into the next barrier. To address climate
change, actions must be taken that take effect, if ever, far in the
future, but the general population and politicians can only effectively
concentrate on the very short term.280 As the late Prime Minister of
England, Harold Wilson, said: "A week is a long time in politics."'
These two factors, combined with intense resistance by large sectors
of the hydrocarbon energy industry, have led to the complete failure
of any national mitigation program. This failure puts the entire
burden on adaptation, but the question arises: Will these factors also
stymie effective adaptation? The lessons of addressing sustainable
development, both positive and negative, are instructive.
In the late 1990s, sustainable development emerged as a possible
fundamental principle of environmental law. Despite the principle's
ambiguity, Professor J.B. Ruhl arred that it would evolve into hard
law through a seven-step process.2 2 Its emergence as widely accepted
norm would ultimately make opposition untenable. Who would
openly advocate unsustainable development? At this point, nonaction would no longer be tenable and would be seen as a "significant
Governments would next establish the norm as a
deficiency. "28'
policy goal and begin to apply it to prohibit unsustainable actions.284
The final stage would be the emergence of "measurable, rationalized,
routine" legal standards. 8 ' GCC presents more complex evolutionary
problems because all policy responses are science-driven to a greater
extent than sustainable development, which is hybrid ethicaleconomic construct. 286 Still, it is possible to posit an analogous
progression from the articulation of the scientific case for action, an
intense period of denial and debate, to the triumph of the scientific
imperative of adaptation that leads to a widespread public demand, or
at least acceptance of the need, for effective action. At this point,
adaptation strategies and duties would be incorporated into water
planning first as an additional justification for an action and then as

279. WORLD BANK, PUBLIc ATTITUDES TOwARD CLIMATE CHANGE: FINDINGS FROM A
MULTI-COUNTRY POLL 52 (2010), availableat
http://siteresources.worldbank.org/INTWDR2010/Resources/CCPollReportJuly
01_2010.pdf.
280. See Richard J. Lazarus, Super Wicked Problems and Climate Change: Restraining the
Present to Liberate the Future,94 CORNELL L. REv. 1153, 1173-79 (2009).
281.. See, e.g., Daniel Tarschys, Time Horizons in Budgeting, 2 OECDJ. BUDGETING 77,
78 (2002) availableat http://www.oecd.org/dataocd/1/42/43506311.pdf
282. J.B. Ruhl, The Seven Degrees of Relevance: Why Should Real-World Environmental
Attorneys Care Now About Sustainable Development Policy?, 8 DUKE ENVTL. L. & POL'Y F.
273, 277-93 (1998).
283. Id. at 283.
284. Id. at 284-85.
285. Id. at 289-90.
286. Klaus Bosselmann, Ecological justice and Law, in ENVIRONMENTAL LAW FOR
SUSTAINABILITY 129, 150 (Benjamin J. Richardson & Stepan Wood eds., 2006) ("The
famous Brundtland definition contains two ethical elements that are widely accepted
as being essential to the idea of sustainable development: concern for the poor ...
and concern for the future .... ).
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hard stand-alone duties. A long period of experimentation and
evaluation would follow as new scientific evidence developed. During
this period, new climate change-driven water law rules might emerge.
The lesson of sustainable development illustrates that the path to
this objective will be twisty and rocky. At the federal level, sustainable
development has stalled at the level where it is mentioned but seldom
However, the idea has taken root in many
actually applied.28 7
lower levels of government, especially
industries, services, and
municipalities. 8 With respect to water and GCC adaptation, it has
proven harder to move to the no-tenable-opposition stage. The
general mitigation debate cannot seem to leave the denial and debate
stage, but this stasis may not impact adaptation because the water
community, especially in the West, seems to have accepted the idea
that GCC will impact water, that these impacts will often be negative,
and thus some response is necessary. Water officials, planners, users,
and NGOs are including possible climate change scenarios in a variety
of state and local plans. The federal water agencies such as the
Bureau of Reclamation and the Corps of Engineers are considerin
the -impact of climate change on the operation of their projects. 28
GCC is also increasingly being cited as an additional justification for
The question now is, what is
legislation 9 and judicial decisions.
have the technical capability
not
we
do
the next stage? At this point,
scales relevant to
geographical
the
small
to make firm forecasts at

287. See ENVTL. LAw INST., AGENDA FOR A SUSTAINABLE AMERICA 15 (John Dernbach
ed., 2009) ("[T]he United States is not on the verge of actually becoming
sustainable.").
288. See Jonathan D. Weiss, Local Governance and Sustainability: Major Progress,
Significant Challenges, in AGENDA FOR SUSTAINABLE DEVELOPMENT 43, 43 (John
Dernbach ed., 2009); Ira Robert Feldman, Business and Industry: Transitioning to
Sustainability, in AGENDA FOR SUSTAINABLE DEVELOPMENT 71, 71 (John Dernbach ed.,
2009).
289. Omnibus Public Land Management Act of 2009, Pub. L. No. 111-11, §§ 95029503, 146 Stat. 1, 342 (requiring that the Bureau of Reclamation assess the projected
climate change impacts on eight Reclamation functions in eight major river basins in
which the Bureau operates). Id. §§ 9506, 9508 (requiring the Bureau to describe the
risks on its water delivery and management functions posed by global climate change
by 2011 and to submit a comprehensive national water availability assessment report
to Congress by 2012). Id. § 9507 (requiring the United States Geological Survey to
implement an enhanced stream flow measurement system incorporating the
suggestions of a 2004 National Research Council White Paper). See generally NAT'L
RESEARCH COUNCIL, RIVER SCIENCE AT THE U.S. GEOLOGICAL SURVEY 106-08 (2007)
availableat, http://www.nap.edu/catalog/l1773.html.
290. See Great Lakes-St. Lawrence River Basin Water Resources Compact, Pub. L.
110-342, 122 Stat. 3739 (2008) (approving an interstate compact among the eight
Great Lakes basin states, which makes it extremely difficult to divert water outside the
basin). See also A. Dan Tarlock, The Internationaljoint Commission and Great Lakes
Diversions: Indirectly Extending the Reach of the Boundary Waters Treaty, 54 WAYNE L. REV.
1671, 1688-89 (2008) (stating one of the justifications for the Compact offered in an
influential International Joint Commission was that projected climate change-induced
lake level fluctuations counseled against disturbing the status quo).
291. Climate change supports the need for the accurate. municipal growth
projections that form the basis for conditional appropriations. See Pagosa Area Water
& Sanitation Dist. v. Trout Unlimited, 170 P.3d 307, 316 (Colo. 2007)
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Until water
water managers, although projects are getting finer."9
managers and users can make more accurate projects, we will remain
in the "low hanging fruit" stage.. Climate change will be used as an
additional justification for actions that conserve water, support
aquatic ecosystem maintenance, or support more water efficient
growth patterns.
As the negative impacts of GCC begin to kick in, water law is
likely to move in two inconsistent directions depending on the
geographical and political context of the dispute. The first direction
is more litigation. Courts will be asked to revisit many fundamental
doctrines of water law as they grapple with challenges to the status
quo. The second direction is more out-of-the-box solutions that
involve consensual modifications of existing doctrines.29
It is
premature to predict the balance between legislative and judicial
responses to the pressures of adaptation, but none of the elements
identified in this survey of the common law of riparian and prior
appropriation are insurmountable barriers to GCC adaptation. Since
it emerged as a discrete area of law in the second half of the
nineteenth century, water use patterns have substantially changed.
Water law has, albeit imperfectly, been able to adapt to these changes
or has. not blocked the necessary legislative and negotiated
adjustments.

292. See, e.g., EvaluatingSustainability of Projected Water Demands in 2050 Under Climate
Change
Scenarios,
GIS
&
Sd.
(July
21,
2010,
12:43
PM),
http://gisandscience.com/2010/07/21/evaluating-sustainability-of-projected-water(discussing a recent Natural
demands-in-2050-under-climate-change-scenarios/
Resources Defense Council study which predicts that one-third of all counties in the
lower 48 states will face higher risks of water shortages by mid-century as the result of
global warming and some 400 of these counties will face extremely high risks of water
shortages).
293. See David H. Getches & A. Dan Tarlock, Water Law and Management: An
Urbanizing and Greener West Copes with New Challenges, in THE EVOLUTION OF NATURAL
RESOURCEs LAW AND PoLIcY 316-17 (Lawrence J. MacDonnell & Sarah F. Bates eds.,
2010).

CHANGING CHANGES; A ROAD MAP FOR
MONTANA'S WATER MANAGEMENT
LAURA ZIEMER,* STAN BRADSHAW,' AND MEG CASEY"
In the twenty-first centu ry in the West, there is little new water. Often, the
only way new uses of water can be accommodated is by changing existing uses.
Every Western state provides a process by which existing water rights can be
changed. Those processes intend to allow changes to water rights without
injuring other water users. Montana has struggled to find a workable process
that meets that criteria offairness. This article examines Montana's history of
water right changes, both under the common law and under the 1973 Water
Use Act. Prior to the Water Use Act, changes could be made without any prior
review. After 1973, any proposed change in a water right must undergo review
by the Montana Department of Natural Resources and Conservation (DNRC).
Since 1973, Montana's review process has undergone repeatedjudicialscrutiny
and legislative revision to resolve conflicts surrounding DNRC's review of
proposed changes. This article examines that recent history; compares the
Montana process to similar processes in Washington and Colorado; and
concludes by offering recommendations to improve Montana's changeprocess.
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VIII. Conclusion
I. INTRODUCTION
The hallmark of twenty-first century water management is the
transfer of water from one use to another. In a time of growing water
demand and increasing water scarcity, transfers are one of the only
feasible ways to meet the needs of new uses without devaluing
existing senior water rights.
While Montana is not the driest of western states, it has its own
chapter in the West's story of water conflicts. But as Montana has
moved into the twenty-first century, it has also recognized the
fundamental limitation of water as a finite resource in ways that some
other western states have not.
This recognition of limited water supplies has focused a spotlight
on changes in Montana's . existing water rights.' The concept of
changing the purpose, place of use, and point of diversion of existinI
water rights has long been an integral part of Montana's Water law.
Yet the increasing water demand to provide for residential and
commercial growth, alternative sources of energy production, and for
a variety of newly-recognized aquatic conservation uses, has elevated
the importance of water transfers from one use to another as a means
to meet that demand. The heightened importance of changes in
Montana's water allocation decisions poses challenges for both
applicants and the agency reviewing those changes-the Montana
3
Department of Natural Resources and Conservation (DNRC).
Section II of this article examines the modern challenges to water
management in Montana, and the role of changes of appropriation in
meeting those challenges. Section III offers a brief overview of the
history of changes in appropriation in Montana, and examines recent
conflicts arising out of the DNRC's review process of changes.
Section IV then focuses on the legislative responses to those conflicts.
Sections V and VI compare Montana's change process to those in
This article concludes by offering
Colorado and Washington.
recommendations to improve Montana's change process.

1. The term for "water right" varies from state to state. See, e.g., MONT. CODE
§ 85-2-402 (2010) (in Montana, the Water Use Act uses the term "change in
appropriation right"). See also ROBERT E. BECK, WATER AND WATER RIGHTS § 14.01(a)
(2009) (describing some of this variation, and suggesting that a better term would be
"reallocation").
2. See infra Part III.
3. See TED J. DONEY, MONTANA WATER LAw HANDBOOK 1-2 (3d ed. 1981)
(discussing the growing pressures on Montana's water resources that accompanied
the passage of the 1973 Water Use Act).
ANN.
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II. MONTANA RECOGNIZES WATER AS A FINITE RESOURCE.
While the challenges to change processes described in this article
apply to all kinds of changes of appropriation, the last decade of the
twentieth century and the first decade of this century have seen two
developments in water law that were simply unimaginable fifty years
ago: (1) the changes of existing surface water rights to mitigate for
new groundwater development;' and (2) the transfer of consumptiveuse water rights, with priority dates intact, to instream fishery uses.
Montana's change-in-appropriation process figures prominently in
both of these developments.
A. CLOSING THE HYDROLOGIC LOOP: TROUT UNLIMITED V. MONTANA
DNRCAND HOUSE BILL 831.
While conflict over water is nothing new in Montana,6 in the last
decade of the twentieth century, Montana moved with amazing speed
in recognizing the limitations of its water supplies. Despite its
sprawling size and rural character (the state still has only one area
code), scarcity of water has long resulted in conflict - a conflict
which has only grown as Montana's population grew. In addition to
population growth, recent, successive years of drought turned
irrigators' attention to new groundwater pumping as an answer to
Collectively, these factors-growing population,
water shortages.
drought, and the state's inherent aridity-have heightened awareness
of the limits of water in Montana.
In 1983, the Montana Legislature crafted a new tool to explicitly
allow the state to close "highly appropriated" basins to new
appropriations. Prior to 1991 there were only four basin closures;
one legislatively authorized basin closure of the Milk River basin,' and
three basin closures adopted through administrative rule.' But over
the next decade, this statutory landscape changed dramatically. By
the end of the twentieth century, new surface water appropriations

4. Act of May 3, 2007, ch. 391, § 15, 2007 Mont. Laws 1, 4.
5. Act of May 11, 1989, ch. 658, § 6, 1989 Mont. Laws 1719, 1724-26; see also Act
of April 14, 1995, ch. 487, § 6, 1995 Mont. Laws 2339, 2346-47; Act of March 31,
1995, ch. 322, § 1, 1995 Mont. Laws 990, 991; Act of March 24, 2005, ch 85, § 6, 2005
Mont. Laws 1, 27-28.
6. See, e.g., Columbia Mining Co. v. Holter, 1 Mont. 296 (1871) (pointing out that
Montana's territorial Supreme Court heard cases as early as 1871).
7. Act of Apr. 12, 1983, ch. 448, § 17, 1983 Mont. Laws 984, 992-93; see also
MoNT. CODE ANN. § 85-2-319(1) (2010) (basin closure is the Montana term for
legislative or departmental actions to "close" a river basin to new appropriations.
"With regard to a highly appropriated basin or subbasin ... the legislature may by
law preclude permit applications or the department may by rule reject permit
applications or modify or condition permits already issued").
8. MONT. CODE. ANN. § 85-2-321 (2010) (department order closing the main
stream of the Milk River to surface water appropriations).
9. See MoNr. ADmuN. R. 36.12.1011 (1990) (for Grant Creek Basin); Id. at
36.12.1013 (for Rock Creek Basin); id. at R. 36.12.1014 (1990) (for Walker Creek
Basin).
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were no longer allowed in many of Montana's river basins."o
This has resulted in a large swath of southwest Montana closed to
new surface-water appropriations. These basin closures, in turn, put
pressure on new groundwater pumping to meet new water demand.
In the Smith River basin, for example, fourth-generation ranchers saw
their creeks, which were downstream of new groundwater-fed center
pivots, run dry for the first time in a hundred years." This led 11
ranchers and landowners in the basin, together with Montana Trout
Unlimited, to challenge the DNRC's approach to groundwater
permitting in closed basins."
Ultimately, the Montana Supreme Court agreed with the senior
water right owners. The Court held the agency accountable for its
lack of integrated management, holding that the "Basin Closure Law
serves to protect senior water right holders and surface flows along
the Smith River basin."" In the wake of Montana Trout Unlimited, the
DNRC needed a new way to look at groundwater pumping. Without
a system in place to require mitigation of surface water depletions
caused by new groundwater pumping, the agency effectively stopped
processing new applications.
In the eight months that passed between the Supreme Court's
ruling and the start of the 2007 legislative session, pressure mounted
to find a new way to thread the needle on groundwater pumping that
did not diminish senior water rights. The answer lay, in part, in the
use of Montana's change statute, section 85-2-402 of the Montana
After a tortuous path through the 2007
Code (section 402)'1
Bill 831 passed on the last day of the
House
legislative process,
session.

10. The Montana Legislature has enacted permanent or temporary basin closures:
See MONT. CODE ANN. § 85-2-330 (1993) (for the Teton River Basin); MONT. CODE
ANN. § 85-2-336 (1995) (for the Upper Clark Fork River Basin); MONT. CODE ANN. §
85-2-341 (1993) (for the Jefferson and Madison River Basins); Id. § 85-2-343 (for the
Upper Missouri River Basin); and MONT. CODE ANN. § 85-2-344 (1999) (for the
Bitterroot River Basin). There are also legislatively approved basin closures in
compacts: see MONT. CODE ANN. § 85-20-301 (1991) (for the Northern Cheyenne
Reservation); MONT. CODE ANN. § 85-20-601 (1997).(for the Rocky Boy's Reservation);
MONT. CODE ANN. § 85-20-901 (1999) (for the Crow Reservation); MONT. CODE ANN. §
85-20-1501 (2009) (for the Blackfeet Reservation); MONT. CODE ANN. § 85-20-801
(1991) (for the U.S. Fish and Wildlife Service); and MONT. CODE ANN. § 85-20401
(1994) (for the U.S. National Park Service).
11. Laura S. Ziemer, Eloise Kendy, & John Wilson, Groundwater Management in
Montana: On the Road from Beleaguered Law to Science-Based Policy, 27 PUB. LAND &
REsOURCEs L. REv. 75, 76-77 (2006).
12Mont. Trout Unlimited v. Mont. Dep't of Natural Res. & Conservation, 2004 MT
2-3, 2004 Mont. 1949.
250,
13. Mont. Trout Unlimited v. Mont. Dep't of Natural Res. & Conservation, 2006
MT 72, 130, 331 Mont. 483, 133 P.3d 224.
14. See Memorandum from Kim Overcast, New Appropriations Program Manager,
Mont. Dep't of Natural Res. & Conservation, on the "TU Case" Implementation, to
Water Resources Regional Managers and New Appropriations Staff, Mont. Dep't of
Natural Res. (June 15, 2006).
15. MONT. CODE ANN. § 85-2-402 (2010).
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House Bill 831 prescribed a new review and permitting system, in
which an applicant for new groundwater pumping has to perform an
analysis of the depletions to surface water, then prepare a "mitigation
plan" that explains how those depletions will be addressed." In most
cases, the new system requires a kind of "bucket-for-bucket"
mitigation where an existing surface water right provides mitigation
for the new consumptive-use amount of the proposed groundwater
pumping. Typically, this means that an application to change a
portion of an existing irrigation water right to a mitigation purpose
accompanies the application for a new groundwater pumping
permit. 1

In the span of less than twenty years, Montana fully entered the
twenty-first century's reality of limited water supplies and heightened
water demand. Various factors-closing whole river basins to new
appropriations, a growing population, and requiring mitigation for
consumptive use from new groundwater pumping-have put the
ability to change water from one use to another at the center of
Montana's water management focus.
B. CHANGES TO INSTREAM FLOW: AN INCREMENTAL RESPONSE TO
DROUGHT

Until 1969, Montana had not explicitly recognized that water left
in stream was a beneficial use. In 1969 the legislature enacted the
"Murphy Law," a law that came to be known by the name of the bill's
The Murphy Law authorized the
sponsor, James E. Murphy.18
Montana Department of Fish Wildlife and Parks (DFWP) to file
appropriations for instream fisheries use on twelve named streams
within the state.19
Between 1970 and 1971, the DFWP filed
appropriations for what have come to be known as "Murphy
Rights."20 The priority dates on those rights date from the time
DFWP filed them.
In 1973, the Water Use act extended this right to secure instream
appropriations to other state, federal, and local agencies by allowing
for the filing of instream "reservations."" Priority is determined by
Since its
the filing date of a notice of intent to seek a reservation.
enactment, the DFWP and a number of other agencies have secured

16. H.B. 831, 2007 Leg. 60th Sess. (Mont. 2007).
17. MONT. CODE ANN. § 85-2-363(1) (2010).
18. Act of Mar. 13, 1969, ch. 345, § 1, 1969 Mont. Laws 879; see TED J. DONEY,
BAsic MONTANA WATER LAW 4 (C. Bruce Loble ed.,
4th ed. 2010),
http://courts.mt.gov/content/water/guides/basiclaw2010.pdf (last updated 2010).
19. Act of Mar. 13, 1969, ch. 345, § 1, 1969 Mont. Laws 879, 879-81.
20. TED J. DONEY, BAsic MONTANA WATER LAw 4 (C. Bruce Loble ed., 4th ed.
2010), http://courts.mt.gov/content/water/guides/basiclaw2010.pdf (last updated
2010).
21. Id.
22. Mont. Water Use Act, ch. 452, § 26(1), 1973 Mont. Laws 1121, 1134.
23. Id.at 1135.
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instream reservations throughout the Yellowstone and Missouri River
basins.24

By the late 1980s, widespread, persistent drought revealed the
infirmities of these new instream rights. In times of heightened
demand and reduced supply, Murphy Rights and instream flow
reservations, all with junior priorities, were of negligible use in
keeping water instream. In the 1989 legislature, Trout Unlimited,
leading a coalition of conservation groups, lobbied for and passed a
bill that established a pilot program allowing the DFWP to lease water
rights on up to ten streams. 25
In 1995, the legislature passed two bills establishing a similar
instream pilot program, which allowed private entities, such as Trout
Unlimited, to lease water for instream purposes.2 ' The legislation
allowing changes to instream use, whether it be under the DFWP
legislation or the private option legislation, while not identical, both
statutorily require DNRC review and approval of applications to
change the purpose to the instream use, under section 402.
III. A BRIEF HISTORY OF MONTANA'S CHANGE-INAPPROPRIATION LAW.
Throughout the West, a key attribute of a water right has been the
ability of the owner to change the purpose, place of use, or point of
diversion of that water right without a loss of priority.28 Montana has
recognized the ability to change an existing water right since at least
1871.29 In 1885, the Montana Legislature enacted its first statutory

24. E.g., Application for Reservation of Water No.1781-r by the Mont. Fish &
Game Comm'n and No. 10006-r by the Mont. Dep't of Health and Environmental
Sciences (Mont. Dep't of Natural Res. & Conservation Dec. 15, 1978) (final order
establishing water reservations); Water Reservation Application Nos. 72155-41A et al.
in the Upper Mo. River Basin (Mont. Dep't of Natural Res. & Conservation Jul. 1,
1992) (findings of fact, conclusions of law, order, and memorandum).
25. Act of May 11, 1989, ch. 658, § 6, 1989 Mont. Laws 1719, 1724. The 1989
enactment established a pilot period of four years, which the 1991 legislature
extended to ten years. In 1999, and then in 2007, the legislature extended the pilot
program until 2019. See Act of Mar. 19, 1999, ch. 123, § 2(2)(f), 1999 Mont. Laws
459, 461; Act of May 8, 2007, ch. 448, § 5, 2007 Mont. Laws, 1960, 1974.
26. Act of Apr. 14, 1995, ch. 487, § 6, 1995 Mont. Laws 2339, 2346; Act of Mar.
31, 1995, ch. 322, § 1(1), 1995 Mont. Laws 990, 991. In 2005, the Montana legislature
merged the two 1995 enactments and removed the sunset date to make the private
leasing statute permanent. See Act of Mar. 24, 2005, ch. 85, § 6, 9, 2005 Mont. Laws
253, 277, 280. See also TROUT UNLIMITED, PRIVATE WATER LEASING: A MONTANA
APPROACH (2004) for a detailed discussion of the ten-year private leasing pilot
program.
27. See MONT. CODE ANN. §§ 85-2-408(1)-436(2) (2009); see generally MONT. CODE
ANN. § 85-2-402 (2010).
28. See Robert E. Beck, Chapter 14: Reallocations, Transfers, and Changes, in WATERS
AND WATER RIGHTS 14-32 to -33, (Amy K. Kelley & Robert L. Beck eds., 3d ed. 2009)

for an extensive discussion of the history of changes in appropriation.
29. See Columbia Mining Co. v. Holter, 1 Mont..296, 300 (1871); see also Woolman
v. Garringer, 1 Mont. 535, 542-43 (1872).
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recognition of water rights changes, section 1882." That provision
stated,
the person entitled to the use of water may change the place of
diversion, if others are not thereby injured, and may extend the ditch,
flume, pipe or aqueduct, by which the diversion is made, to any place
other than where the first use was made, and may use the water for
other purposes than that for which it was originally appropriated.'
Section 1882 codified two important concepts in water law: (1)
That a water right could be changed as to its place of diversion, place
of use, and purpose of use; (2) as long as nobody is injured by the
change. Implicit in the statute was that the water user could change
the right and that it was then up to other water users to challenge it in
court. The issue of "injury" (now "adverse effect" in the parlance of
section 40232 has been a cornerstone of change-of-appropriation
analysis from the outset.3 3 The characterization of adverse effect has
been the source of substantial litigation over the past one hundred
thirty years. As early as 1895, the Montana Legislature implicitly
recognized that the concept of injury encompassed both the need to
protect against: (1) the enlargement of the rights being changed,34
and (2) changed conditions that could injure other water rights.
Section 1882 and the cases construing it were the law of changes
in Montana until 1973, when the Montana legislature passed the
Water Use Act. While Montana's jurisprudence on changes in
appropriation generally breaks out into "pre-1973" and "post-1973"
components, much of the early common law as to injury remains valid
in 2 0 1 0 .3' The 1973 Water Use Act's real mark on the law of changes
30. See MONT. REv. CODE ANN. § 89-803 (1947). §1882 was enacted in the 1895
Montana Civil Code, reenacted as § 4842 in the Revised Codes of Montana 1907,
reenacted as §7095 in the Revised Codes of Montana 1921, and reenacted again as §
89-803 in the Revised Codes of Montana 1947.
31. MONT. REv. CODE ANN. § 89-803 (1947).
32. Hereafter, for consistency, the authors will use the term "adverse effect."
MONT. CODE ANN. § 85-2-402(2)(a) (2010).
33. See, e.g., Columbia Mining, 1 Mont. at 300; Woolman, 1 Mont. at 542-43.
34. In the Annotations to §1882, the compilers cited John N. Pomeroy and Carter
P. Pomeroy, Riparian Rights - the West Coast Doctrine (Continued), 2 W. COAST REP. 1, 5
(1884) ("The general doctrine [of that water diverted from the stream] is that... the
prior appropriator is entitled to the exclusive use of water, up to the amount
embraced for his appropriation, either for the original purpose or for any other or
different purpose, provided the amount is not thereby increased. . . .") (emphasis added)
[Editor's Note: Despite the title of this article, it is clear that the author is citing early
prior appropriation caselaw in this portion of the text.]; Creek v. Bozeman
Waterworks Co., 38, P. 459, 461-62 (Mont. 1894) (enlarged right by selling waste
water out of watershed).
35. Holmstrom Land Co., v. Meagher Cnty. Ne'wlan Creek Water Dist., 605 P.2d
1060, 1075 (Mont. 1979) (change in place of diversion); Columbia Mining, 1 Mont. at
300 (change in point of diversion reducing flow to plaintiff); Gassert v. Noyes, 44 P.
959, 962 (Mont. 1896) (change in pattern of return flow to detriment of junior
downstream user).
36. DONEY, supra note 3, at 111 (emphasizing the role of pre-1973 law: "the
determination of whether a proposed change is really a change or a new
appropriation, and whether the change will adversely affect other rights, is made by
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is its requirement to submit any contemplated change through a prechange review by DNRC, and its clear shift in burden of proof.
Because of the prominence that burden of proof holds in Montana's
current change process, it is useful, if not vital, to understand the
historical antecedents of the current law on burden of proof.
A. BURDEN OF PROOF PRIOR TOJULY 1, 1973.

Section 1882 did not, explicitly describe the relative burdens of
those who sought to change a right and those who objected to the
change, but the Montana Supreme Court settled the issue
conclusively. In 1911, the Court held in Hansen v. Larsen that the
party who asserts adverse effect had the burden to offer proof of the
adverse effect.17 Implicit within both section 1882 and the court cases
following its passage, was the recognition that if one chose to change
an appropriation, one simply implemented the change.
The burden was on other water users to challenge the change.
On occasion, an objector might act quickly enough to seek injunctive
relief to stop a proposed change." More typically, however, the issue
would arise in either an action for damages,3 9 or in an action seeking
a decree of water rights within a given drainage.40 As a practical
matter, most proceedings were remedial rather than preventive.
B. THE 1973 WATER USE ACT-A SEA CHANGE IN MONTANA WATER

LAW.
In 1973, the Montana legislature passed the Water Use Act (or the
"Act"),4 completely re-codifying Montana's water use laws, and giving
the newly-mintedDNRC12 and its citizen Board of Natural Resources
(Board)4 new regulatory powers to approve or deny both new uses
While
and changes in appropriations before their implementation.
the Act was careful to ratify all existing changes in appropriation, it
left implementation of the Act's key provisions entirely in the hands
of the Board and DNRC, with virtually no guidance or constraint.4
The enactment of the 1973 Water Use Act gave first, the Board,

applying prior law").
37. Hansen v. Larsen, 120 P. 229, 231 (Mont. 1911).
38. See, e.g., Holmstrom Land, 605 P.2d at 1075.
39. See, e.g., Wollman v. Garringer, 1 Mont. 535, 537 (1872).
40. See, e.g., Hansen, 120 P. at 230.
41. Mont. Water Use Act, ch. 452, § 1, 1973 Mont. Laws 1121.
42. 1971 Executive Reorganization Act, ch. 272, § 1, 1971 Mont. Laws 1091, 1094,
1145 (creating the DNRC).
43. Id. at 1147 (creating the Board of Natural Resources and Conservation); 1995
Executive Reorganization Act, ch. 418, § 500, 1995 Mont. Laws 1540, 1878
(abolishing the Board of Natural Resources and Conservation).
44. Mont. Water Use Act, ch. 452, §§ 16, 28, 1973 Mont. Laws 1121, 1129-31,
1135.
45. Mont. Water Use Act, ch. 452, § 4-5, 1973 Mont. Laws 1121, 1123-24.

56

WATER LAW REVIEW

Volume 14

and then DNRC itself, broadly-based rulemaking authorities.46 But,
with the exception of a few definitional rules and rules on fees, the
agency engaged in no rule making that addressed either the substance
or process of change and permit applications until 2005.47 In 1980,
the agency embarked on a rulemaking effort to more fully describe
the application requirements for both water-use permits and changes
in appropriation." The agency did not, however, adopt those rules.
Instead, for the thirty-two years between 1973 and 2005, the
department maintained a variety of internal guidance documents that
purported to assist agency personnel in the processing of change
applications.4 9 These guidelines did not receive any pre-adoption
public review and commento before their implementation.5 1 In fact,
a former regional manager recalls that leadership within the water
resources division of DNRC actively rejected his suggestion that
DNRC promulgate rules for processing applications, arguing that it
would "limit the agency's flexibility." 2
Nonetheless, the Water Use Act set up a basic framework for the
review of applications for permits for new uses and changes that, on
its face at least, seems a rational roadmap to either approve or deny
an application.
The progression is simple: (1) the applicant submits
an application that DNRC reviews for correctness and completeness;54
(2) once DNRC determines that the application is correct and
complete, it publishes notice of the application to provide an
46. MONT. CODE ANN. § 85-2-113(2) (2009).
47. See generally MONT. ADMIN. R. 36.12.101 (2009) (effective in 1973, offering only
definitions); MONT. ADMIN. R. 36.12.1801 (2009) (effective in 2005, affecting the
appropriation process); MONT. ADMIN. R. 36.12.1901 (2009) (effective in 2005,
affecting the change application process).
48. See MONT. DEP'T NATURAL RES. & CONSERVATION, DRAFT RULES FOR
APPROPRIATION OF WATER INMONTANA (proposed Nov. 1980).
49. Interview with Terri McLaughlin, Water Rights Bureau Chief, Mont. Dep't
Natural Res. & Conservation, in Helena, Mont. (Aug. 27, 2010) (referring to MONT.
DEP'T NATURAL RES. & CONSERVATION, CHANGE PROCESS MANUAL (created in Sept.
1997). This manual was a ninety-five-page compendium that included detailed
descriptions of office procedure; general descriptions of what information is
necessary to constitute a correct and complete application; descriptions of what
constitutes "salvage;" and some discussion of how to document historical beneficial
use, and of applicant's burden to show no adverse effect. While the document is
expansive in the breadth of topics is covers, it provides no guidance as to what DNRC
considers acceptable methods of proof on such things as historic consumptive use,
return flow analysis or elements of proof. It continues to be part of DNRC internal
guidance, and the department updated it in 2009).
50. MONT. CODE ANN. § 2-4-102(11)(a) (2009) (defining "rule" to include "each
agency regulation, standard, or statement of general applicability that implements,
interprets, or prescribes law or policy or describes the organization, procedures, or
practice requirements of an agency."); Id. at §2-4-301(1) (requiring prior notice and
opportunity for public comment on any proposed rules).
51. Interview with Mike McLane, Water Rights and Instream Flow Specialist,
Mont. Dep't of Fish, Wildlife & Parks, in Helena, Mont. (Sept. 3, 2010) (former Reg'1
Manager of the Missoula Reg'1 Office of the DNRC Water Res. Div.).
52. Id.
53. See MONT. CODE ANN. §§ 85-2-302 to -311 (2009).
54. Id. §§ 85-2-302, -402.
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opportunity for objection;5 5 (3) if DNRC receives valid objections, it
holds a contested case hearing;" (4) after publication of the public
notice or completion of the hearing, the DNRC has a specific amount
of time within which to grant, with or without conditions, or deny the
application. 7 If it only were so simple.
Significantly- in hindsight - the 1973 Water Use Act did not
explicitly address the burden of proof as to either new use permits or
But section 302 of the Act did describe
changes in appropriation.
an application process for new water use permits that required the
agency to return applications for "correction and completion."5
DNRC interpreted this language to refer to change applications as
well.o As discussed below, the issue of what is "correct-and-complete"
became entangled in DNRC's efforts to define burden of proof, and
as a result has been one of the most contentious elements of modern
change-in-appropriation jurisprudence in Montana.
C. CORRECT-AND-COMPLETE, BURDEN OF PROOF, AND THE SHIFTING
SANDS OF AGENCY DISCRETION.

In the years immediately following the enactment of the Water
Use Act, there was considerable ambivalence about what, if any,
change in the burden of proof had occurred. In fact, in the decade
following the passage of the Water Use Act, both department legal
staff and hearings examiners determined that the burden of proof,

55. Id. § 85-2-307.
56. Id. § 85-2-309.
57. Id. § 85-2-310.
58. Mont. Water Use Act, ch. 452, §§ 16, 18, 1973 Mont. Laws 1121, 1129-31,
1135.
59. Mont. Water Use Act, ch. 452, § 22, 1973 Mont. Laws 1121, 1130. Out of this
phrase arose some of the most contentious debates about DNRC's review of both
water use permits and changes of appropriations. See infra Part III C.
60. See Act of Apr. 16, 1993, ch. 370, §§ 2-3, 1993 Mont. Laws 1221, 1225, 1233
(inserting the words, "[a]n applicant shall submit a correct and complete application"
into both §§ 85-2-302 and 402).
61. Application for Beneficial Water Use Permit No. 020736-s4lH by the City of
Bozeman and Application to Sever or Sell Appropriation Water Right No. 20737s41H, 36 (Mont. Dep't of Natural Res. & Conservation Apr. 16, 1985) (notice of
correction). The DNRC Hearings Examiner explicitly held that, while the applicant
in a change or new use application has a burden to prove the necessary criteria by
substantial credible evidence, the objector likewise has a "burden of going forward
with the evidence such that reasonable minds can differ over the scope and intent of
their asserted water rights. . . . In addition, the objectors have the burden of
production on the question of the type and character of the injury complained of by
[the applicant's] proposed change." (citations omitted). In 1981, Ted Doney, who
was the chief legal counsel at the DNRC during the inception of the Water Use Act,
stated: "Several cases under prior common law held that the burden fell on the party
alleging injury to his water right. It would seem that this would also be the case
under the Water Use Act where objections have been filed: the objector would have
the burden of showing how he will be adversely affected by the change. But there is
support for the proposition that the applicant must first show by a general negative
that his proposed change will not interfere with the rights of others." (citations
omitted). DONEY, supra note 3, at 113.
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not having been addressed in the 1973 enactment, remained as it was
prior to the Water Use Act-in short, the.burden remained with the
objector, not the applicant, to prove adverse effect."
Some field offices, where local staff would review change
applications, took a slightly less forgiving view that the filing of a
complete application sufficed to meet the applicant's initial burden of
In short, if
proof, and that the burden then shifted to the objector.
DNRC found the application was "correct and complete,"" and there
were no objections, then the DNRC would approve the change. This
But
view appeared to prevail at the contested case level as well.
even with this implicit approval of a slight burden shift to the
applicant, DNRC field offices were largely left to their own devices to
determine what level of information was necessary to meet the
"correct and complete" standard." In some cases, in the mid-1980s,
this led to field personnel actually assisting the applicants in filling out
the application.
In 1991, the Montana Supreme Court appeared to have
conclusively settled the issue as to the relative burden between
applicant and objector. In the Royston case, the applicants for a
change of appropriation argued that the language in section 85-2402(2) of the Montana Code applied only to the initial application
stage, but once someone objected to the change, the burden shifted
to the objector. 8 The court emphatically rejected this assertion,

62. See Memorandum from Ronda L. Sandquist, Legal Counsel, to Donald D.
MacIntyre, Chief Legal Counsel for the Mont. Dep't of Natural Res. and
Conservation (Jan. 24, 1980) (on file with author); see also Application for Change of
Appropriation Water Right No. 8772-c4lQJ by John E. Palo, 38 (Mont. Dep't of
Natural Res. & Conservation 1977) (memorandum in support of order denying a
motion to dismiss application) (on file with author), in which the hearing examiner
said, "[t]he applicant for change of appropriation does not , at the hearing upon the
objections, have the burden of proving that all the criteria for the issuance of a
permit have been met."
63. Interview with Mike McLane, supra note 51.
64. The issue of what is "correct and complete" has persisted for many years as a
source of friction between applicants and the DNRC. Supra note 60, at § 2.
65. See Application for Change of Appropriation Water Right No. G(W)31227-0141F by Shining Mountains Owners Ass'n, 16 (Mont. Dep't of Natural Res. &
Conservation 1990) (final order), in which the hearing Examiner said: "[i]n the
absence of objections or other contrary evidence, a correct and complete application
usually is sufficient to meet the burden, if it sets forth the kind and character of the
proposed change(s). Objectors then have the burden of producing information about
the utilization of their own water rights and offering a plausible argument that the
proposed changes would cause adverse effects to their rights." (citation omitted).
Applicant had met his initial burden by submitting a correct and complete
application. The information provided by applicant to address the criteria for
issuance of an authorization to change was reviewed by the department, which
determined that with respect to the information provided that the criteria were met."
Id.
66. Interview with Mike McLane, supra note 51.
67. Id.
68. In re Application for Change of Appropriation Water Rights Nos. 101960-41S
and 101967-41S by Keith and Alice Royston, 816 P.2d 1054, 1057 (Mont. 1991).
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stating:
[T]he statutory scheme set forth in the Water Use Act has reassigned this burden. The placement of the burden on the applicant
also conforms to general rules regarding burdens of proof. "The
initial burden of producing evidence as to a particular fact is on the
party who would be defeated if no evidence were given on either side.
Thereafter, the burden of producing evidence is on the party who
would suffer a finding against him in the absence of further
evidence." . . . Under the statute here, the applicant would be

defeated if neither side produced evidence. Also, except as otherwise
provided by law, a party has the burden of persuasion as to each fact
the existence or nonexistence of which is essential to the claim for
relief or defense he is asserting.

. .

. The applicant for a change of

appropriation right has the burden as to the nonexistence of adverse
impact. The plain language of the statute now clearly places the
burden on the applicant. 69
Curiously, at least some DNRC hearing examiners appeared to
continue to adhere to the "correct-and-complete" theory of initial
burden.o Meaning that as late as 1997, the DNRC.continued to
approve changes when it found an application to be correct and
complete and to which there were no objections. But by 2002, the
ground appeared to have shifted. In a DNRC publication entitled
"Water Right Changes: Information and Instructions," the DNRC
stated, as to the import of "correct and complete":
If the department judges your application to be correct and
complete, it does not mean that the authorization to change will be
issued. Rather it insures Isic] that it contains substantial credible
information, which, as defined by statute means probable believablefacts to
support a reasonable legal theory upon which the department should proceed
with the action requested by the person providing the information.' Simply
stated, a correct and complete application contains information
sufficient for the Department to understand, evaluate, and render a
decision on your application..

.

. Note that the application may be

approved with conditions or denied even if there are no objections or if all
objections are withdrawn.7
This appears to be a departure from the "correct-and-complete-asagency
in earlier
announced
prima-facie-evidence-approach"
decisions.7

The other part of the burden-of-proof equation goes to the degree

69. Id.(citations omitted).
70. See Application for Change in Appropriation of Water Right No. G(P) 01118543D by Sam H. McDowell, 8 (Mont. Dep't of Natural Res. & Conservation 1997)
(proposal for decision), in which the hearing examiner stated, "[a]pplicant had met
his initial burden by submitting a correct and complete application."
71. See MONT. DEP'T OF NATURAL RES. & CONSERVATION, WATER RIGHT CHANGES:
INFORMATION AND INSTRUCTIONS, 606 Ins. N 8/02 (second emphasis added).
72. MONT. DEP'T NATURAL RES. & CONSERVATION, CHANGE PROCESS MANUAL (Sept.
1997) (legislature changed MONT. CODE ANN. § 85-2-402(2) (1985)).
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of proof. For many years, both the legislature and DNRC struggled
with what the appropriate standard of proof should be. In the 1973
enactment, neither the permitting statute nor the change statute
contained any description of the burden of proof. In 1985, the
legislature amended the change statute, section 402, at least as to the
level of proof, to explicitly require that the appropriator prove "by
substantial credible evidence that the following criteria are met."
And in 1993, the legislature further modified the degree of the
evidence" with
burden by replacing "substantial credible
"preponderance of the evidence.",7
However at the request of
DNRC, that legislature also enacted a definition of. "correct and
complete" that required applicants to submit "substantial credible
information."75 Thus, in an effort to clarify the meanings of these
terms,7 6 the seeds of further confusion were sown.
DNRC's efforts to decode these descriptions of burden led to a
confusing mosaic of definitions. Even before the 1985 enactment of
the "substantial credible evidence" language, DNRC hearings
examiners stated that such evidence meant "that quantum and quality
of proof that will convince a reasonable man of the existence of the
Consistently, DNRC decisions noted that
ultimate fact." 7
"preponderance of evidence" is a higher standard than "substantial
credible information."78 But at times DNRC seemed to conflate the
two, as when a hearings examiner asserted that an "[a]pplicant must
prove by preponderance of substantial credible evidence that the
73. Act ofJuly 1, 1985, ch. 573, § 7, 1985 Mont. Laws 1180.
74. Act of April 16, 1993, ch. 370, § 7, 1993 Mont. Laws, 1221, 1233.
75. Id. § 1, 1222-23; See MoNT. CODE ANN. § 85-2-102(8) (2010) which defines
"correct and complete" to mean "that the information required to be submitted
conforms to the standard of substantial credible information and that all of the
necessary parts of the form requiring the information have been filled in with the
required information." See also id. § 85-2-102(22) which defines "substantial credible
information" as "probable, believable facts sufficient to support a reasonable legal
theory upon which the department should proceed with the action requested by the
person providing the information."
76. A Bill for an Act Entitled "An Act Clarifying the Burdens of Proof and Standards of
Proof Under Which Applicationsfor Beneficial Water Use Permits, Change Authoizations, And
Reservations Are Processed Pursuant to Montana Water Laws; Clarfying the Process for
Extension of Time for a Water Use Permittee to Complete Permit Conditions; Clarifying the
Verification Processfor Issuance of a Permit:" Hearingon SB 231 Before the Senate NaturalRes.
Comm., 53rd Leg. (Mont. 2003) (statement of Mont. Dep't of Natural Res. &
Conservation). The only witness on the bill, aside from the bill's sponsor, was Donald
Maclntyre, chief counsel of DNRC. Mr. Maclntyre went to some length to explain
the shift to "preponderance of evidence" and the distinction between preponderance
and substantial evidence, but he only discussed the proposed definition of "correct
and complete" in passing, and offered no insight into the rationale for including
"substantial credible information" in the definition of "correct and complete."
77. Application for Beneficial Water Use Permit No. 24921-s4lE by Remi & Betty
Jo Monforton, 2 (Mont. Dep't of Natural Res. & Conservation Sept. 30, 1981) (final
order).
78. See Application for Beneficial Water Use Permit No. 020736-s4lH by the City
of Bozeman and Application to Sever or Sell Appropriation Water Right No. 20737s4lH, 37 (Mont. Dep't of Natural Res. & Conservation June 21, 1984) (proposal for
decision).
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affect
other
adversely
will not
ap ropriation
proposed
appropriators.
One feature of Montana's change process in which the issue of
"correct and complete" causes the most consternation is the proof of
"historical beneficial use." The issue of what constitutes historical
beneficial use, as it pertains to changes in appropriation, is complex
in Montana. The passage of the 1973 Water Use Act bifurcated
Montana's water rights into two kinds-those that pre-dated July 1973
(the effective date of the Water Use Act) and those that originated as
water use permits after July 1, 1973.so Since most changes involve
senior, pre-1973 rights, the lion's share of change apylications must
This poses a
offer proof of historical beneficial use prior to 1973.
number of challenges.
As in -most other western states, "historic beneficial use"
encompasses not only flow rate and volume diverted, but also the
volume of water consumed by the water use.82 The estimate of
"historic beneficial use" is important because it goes to the issue of
enlargement; it is impermissible to enlarge the consumptive use of an
existing water right through a change." In order to determine such
an increase, it is essential to determine the extent of historic
consumptive use.
There is little measured documentation of most pre-19 7 3 water
rights. Prior to 1973, most water users did not have any kind of
measuring devices on their diversions; nor did most users keep
detailed crop production records that might be helpful in
This leaves the
characterizing the extent of historic irrigation.84
applicant in the position of having to cobble together patchwork
evidence describing beneficial use.
Components of that patchwork might include: aerial photos pre-

79. Application for Beneficial Water Use Permit No. 64545-g76H by 'Mike
McBride, 11 (Mont. Dep't of Natural Res. & Conservation Sept. 29, 1988) (proposal
for decision).
80. MONT. CODE ANN. § 85-2-301 (2010).
81. MONT. ADMIN. R. 36.12.1902(1)(a) & (b) (2010). Prior to the promulgation of
the 2005 rules, the requirement of proof of pre-July 1 1973 use-what and how
much-appeared to be largely an artifact of regional discretion. In some offices, little
beyond Water Resources Survey Maps was necessary. (For a discussion of the Water
Resource Surveys see infra note 85.) Telephone Interview with Andy Brummond,
former Water Res. Specialist, Lewistown Reg'l Office of the DNRC Water Res. Div.
(Sept. 15, 2010). In other offices, the applicant would be required to supplement the
Water Resource Survey information with a Blaney-Criddle estimation of historic
consumptive use. See Hoxworth Application and Supplement to Change Water Right
No. 76F 110686 (on file with author).
82. MONT. ADMIN. R. 36.12.1902(7)(n) (2010).
83. See, e.g., Columbia Mining Co. v. Holter, 1 Mont. 296, 300 (1871); Woolman v.
Garringer, 1 Mont. 535, 542-543 (1872).
84. In fact, even in 2010 most water users do not measure their diversions unless
there is a court decree on the stream that is administered by a water commissioner.
Stan Bradshaw, A Buyer's Guide to Montana Water Rights, at *7, available at
(then
the
http://www.tu.org/conservation/western-water-project/montana,
hyperlink "A Buyer's Guide to Montana Water Rights").
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dating 1973; current photos of old irrigation works; historic photos of
irrigation activities on the relevant lands; Water Resource Survey
maps and notes8 5 ; diaries or log books kept by irrigators (difficult to
come by); affidavits of "old timers" who have some recollection of the
irrigation practices on given lands 40 years ago (a dying resource);86
or water commissioners' notes.17 While these tools do not offer much
precision as to specific flow rates and volumes of water diverted and
consumed, they can provide a sufficient background against which to
compare the consumptive use of a proposed new use of the right.
For many years after the passage of the 1973 Water Use Act, the
issue of "historic beneficial use" did not appear to be a factor in
DNRC's consideration.88 As late as 1997, DNRC approved a change
to instream use - without requiring any estimate of historic
In fact, as recently as 2004, the change
consumptive use."
application form did not even request information on historic
consumptive use, but some reviewers were requiring analysis of such
use by then."
Today, DNRC's regulations and application form
suggest that a much higher degree of accuracy is not only possible,
but necessary.9 1 Still, DNRC has struggled with the challenge of
85. The Water Resources Surveys are a series of publications produced in the
middle part of the last century by the State Engineer's Office. The publications
documented known irrigation use, by county, for most of the state. While the
publications themselves are helpful (mapping irrigated land, point of diversion, and
ditch locations), the work product that was used to create the publications, referred
to as "survey notes" is often more so.
86. DNRC has expressed an unresolved ambivalence about the value of "oldtimer" recollections via affidavit. On one hand, DNRC found that one basis for
denial of a change application to instream flow was the applicant's failure to provide
See Application No. 43BVcontemporaneous accounts of pre-1973 irrigation.
30011611 to Change Water Right Nos. 43BV-6888, 43BV-143439, 43BV-143441, &
43BV-143442 by Vermillion Ranch Ltd., 27-28 (Mont. Dep't of Natural Res. &
Conservation Oct. 16, 2009) (final order). On the other hand, one DNRC regional
office reviewer informed an applicant that he accorded them little weight, and that an
affidavit is insufficient to reliably prove pre-1973 irrigation use. Telephone Interview
with Damon Pellicori, former Water Res. Manager, Mont. Water Trust (Sept. 14,
2010).
87. MONT. ADMIN. R. § 36.12.1902(9)(e) (2010).
88. See, e.g. MONT. DEP'T OF NATURAL RES. & CONSERVATION, RULES FOR
APPROPRIATION OF WATER IN MONTANA (first draft Nov. 1980) (on file with author).
This draft rule did not define either "historic beneficial use" or "consumptive use."
89. See Authorization to Change Water Right No. 76M-(W) 015976 (Mont. Dep't of
Natural Res. & Conservation June 19, 1997) (on file with author).
90. See MONT. DEP'T OF NATURAL RES. & CONSERVATION, APPLICATION TO CHANGE A
WATER RIGHT, FORM 606 R8/03 (on file with author) on which Hoxworth Application
to Change Water Right No. 76F-3001112 (Mont. Dep't of Natural Res. &
Conservation May 28, 2004) was filed, and in which there was a discussion of historic
consumptive use (on file with author).
91. MONT. ADMIN. R. § 36.12.1902(7) (2009). DNRC currently requires the
applicant to describe the historic use of supplemental rights (those in which there is
some overlap-place of use, point of diversion-with the right being changed) as
follows: "C.5. Identify the historic flow rate diverted from each point of diversion,
and explain how the amount was determined. C.6. Identify the historic diverted
volume from each point of diversion and explain how the amount was determined."
MONT. DEP'T OF NATURAL RES. & CONSERVATION, APPLICATION TO CHANGE A WATER
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evaluating historic consumptive use when there is little direct
evidence of quantifying that use."
From an applicant's standpoint, one of the most frustrating
aspects of DNRC's evolving understanding about how much
information is necessary to support an assertion of "no adverse effect"
is that the DNRC's movement to using a higher standard was largely
unaccompanied by any systematic effort to bring the regulated public
along. While some regional offices made efforts to develop some
guidance for prospective applicants, the "central office" in Helena,
did little in this regard.93 As a result, people who represented
applicants in change applications found themselves facing a new,
higher standard of proof just to arrive at the "correct and complete"
phase.94 And if the general public felt largely in the dark about what
level of information the new standard required, it appears that DNRC
employees often felt similarly.95 As a practical matter, between 1973

606 R 06/2010, availableat http://www.dnrc.mt.gov/wrd/water-rts/
wrgeneral info/wrforms/606.pdf. In many cases, especially where there were not
historically shortages between users, supplemental rights were simply comingled
regardless of priority date. To impart, forty to sixty years later, what went precisely
where and how much is practically impossible in most cases.
92. Application No. 43BV-30011611 to Change Water Right Nos. 43BV-6888,
43BV-143439, 43BV-143441, & 43BV-143442 by Vermillion Ranch Ltd., 27-28 (Mont.
Dep't of Natural Res. & Conservation Oct. 16, 2009) (final order). In this denial of an
application to change irrigation rights to instream flow, the DNRC found the
following insufficient to quantify historic irrigation: pre-1973 aerial photos of historic
irrigation; Water Resources Survey maps and photos; Water Resources Survey notes;
calculation of crop production and water consumption based on NRCS formulas;
inventory of NRCS soil types; Water Commissioner notes; irrigators' testimony of
irrigation practices over the last ten years; and stipulation to objectors' estimates of
the degree of partial-service irrigation. The DNRC's Final Order did not indicate
whether the Department disputed the parties' agreed stipulation as to the percentage
of partial service irrigation based on objectors' infra-red photographs, or whether it
was the lack of pre-1973 testimony as to actual irrigation practices and crop
production that meant that the applicant had not met the burden of proof for
historic beneficial use. Curiously, the DNRC's Final Order also did not provide an
explanation of how the estimates of partial service irrigation were insufficient, or how
the applicant failed to meet the burden of proof.
93. Telephone Interview with Andy Brummond, supra note 81. Mr. Brummond
indicates that he developed WATER RIGHT CHANGES: INFORMATION AND INSTRUCTIONS
supra note 71, in 2002 in an attempt to provide applicants with at least some starting
point in completing the application. While that instruction sheet underscored the
importance of providing "detailed information" proving the historical use of the
water right, it did not explain what kind of information would be helpful in that
regard. The DNRC later adapted Mr. Brummond's form for use on its website.
Form 606, the change application form, still did not include any reference to "historic
beneficial use."
94. Telephone Interview with John Bloomquist, Water Rights Attorney, Doney,
Crowley, Bloomquist, Paine, Uda P.C. (Sept. 16, 2010).
95. Telephone Interview with Andy Brummond, supra note 81. Mr. Brummond
noted that when he worked with the DNRC in the Lewistown office, the DNRC
offered no formal training, either in basic water law concepts relevant to changes or
in the technical information necessary for an application to be considered "correct
and complete." He was fortunate to have a regional manager with experience in the
job that actively worked with him, but it was nonetheless an "on-the-job" learning
experience. From his communication over the years with other regions, it was clear
RIGHT, FORM
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and 1997, the central office disseminated information to regional
review staff on an ad hoc basis via memoranda, and at annual
gatherings. 96 Since 1997, DNRC has provided its review staff with a
Change Process Manual that provides some general detail as to their
responsibilities in processing changes.9 7
With the apparent lack of clear guidance from DNRC on issues
such as "correct and complete," and as DNRC's scrutiny of
applications increased, conflicts inevitably ensued. These conflicts
arose both from the reigning confusion over what "correct and
complete" meant, and from the perception that the agency took an
inordinate and-in the eyes of a number of applicants,
unconscionable-amount of time to act upon applications."
Complaints began to surface about both the seeming opacity -of the
DNRC's "correct and complete" review and about the time it took to
get a decision out of the agency.9 9 DNRC estimates that, by 2003, it
was receiving about 1,500 applications per year, and that process time
ranged between nine months to two years.' 0 0 However, there were
accounts of filed applications taking upwards of two to five years to
get a "correct and complete" determination and subsequent public
notice.'0 o In a number of cases the applicants attributed this delay to
opaque and ever-shifting substantive proof requirementsl02 to reach a

that the level of knowledge varied widely from region to region. During his time with
the DNRC, he was aware of no formal training that DNRC offered to its water
resource specialists. As of 2010, training is still largely left up to regional offices to
provide with weekly communication with central program staff. Telephone Interview
with Terri McLaughlin, supra note 49.
96. See Interview with Mike McLane, supra note 51; see also Telephone Interview
with Terri McLaughlin, supra note 49.
97. Telephone Interview with Terri McLaughlin, supra note 49; see also MONT.
DEP'T OF NATURAL RES. & CONSERVATION, CHANGE PROCESS MANUAL (1997) (on file
with author).
98. See MONT. CODE ANN. § 85-2-302 (2001). As passed in 1973, this section
contained no deadlines upon the department to reach a correct-and-complete
determination. The DNRC was equally unconstrained by any deadlines for change
applications. See MONT. CODE ANN.

§

85-2-402(1)(b) & (8) (2009).

99. By 2002, the DNRC, in its application instructions, offered up some warning
to prospective applicants: "you should file your application at least one year in
advance of the time you intend to make your change."
INFORMATION AND INSTRUCTIONS, supra note 71.

WATER RIGHT CHANGES:

100. A Bill to Revie Laws Governing Water Use Permits & Changes in Appropriation Rights.
Hearing on H.B. 720 Before the H. Comm. on Agriculture, 58th Leg. (Mont. 2003)
(statement ofJack Stults, former Div. Administrator, Water Res. Div., Mont. Dep't. of
Natural Res. & Conservation).
101. Telephone Interview with John Bloomquist, supra note 94. In the case of the
Application to Change Water Right by Vermillion Ranch, supra note 92, it took two
years between filing and public notice, and another three years to reach a final
decision.
102. Prior to 2005, when DNRC finally adopted rules under MAPA (See infta Part
IV A below), DNRC had not adopted rules that described the level of detail the
DNRC expected with regard to such issues as adverse effect. While there were some
informally developed informational pieces, these appear to have been offered, or
even observed, haphazardly. In the realm of changes, this lack of clarity and
uniformity was especially troublesome because applicants are required to discuss
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"correct and complete" determination."' From DNRC's perspective,.
In either event, by
part of the challenge was one of workload.1'o
2003, the situation was ripe for a legislative solution.
IV. THE MONTANA LEGISLATURE'S RESPONSE TO AGENCY
CONTROVERSY.
A. HOUSE BILL 720-A 2003 RESPONSE TO DNRC REVIEW ISSUES.

In 2003, House Bill 720 became the vehicle by which the
legislature addressed the growing chorus of complaints about the
DNRC process of reviewing applications for new permits and changes
of appropriation. The committee minutes of the hearing, while
incomplete, clearly delineate the grievances of the bill's proponents.
For example, one water rights attorney recounted an application on
which DNRC took a full year to reach a correct and complete
determination. 0 5
Consequently, House Bill 720's principle revision established an
explicit time frame-180 days from the filing of the application-in
which DNRC must notify an applicant of any defects in the
application in order to meet the "correct and complete" criteria.' 06
Failure of DNRC to act with the 180 days would result in an
automatic finding that the application is correct and complete.'0 7 In
addition, the bill required the DNRC to adopt rules to describe when
an application is correct and complete, and explicitly required the
rules to be adopted pursuant to the Montana Administrative
Procedure Act rule-making provisions. 0 8
To its credit, DNRC moved relatively quickly to propose rules
describing what is necessary to meet the correct and complete
criteria, to solicit public comment, and to adopt rules. In January
2005, for the first time, the Department adopted rules that described
what must appear in an application to be correct and complete. 109
At the same time as the rule-making effort, DNRC took a number
historic use prior to July 1, 1973-both in terms of the amount diverted and the
amount consumed. Because there were few measured diversions prior to July 1, 1973
(there are still very few measured ditches, for that matter), assembling proof of
historic use is an exercise in the gathering of piecemeal, anecdotal evidenceaffidavits from old-timers, aerial photographs of irrigated acreage, and any other
evidence that provides some insight into pre-July 1, 1973 use. The more time that
elapses between July 1, 1973 and the time of an application, the more problematic it
becomes to meet this standard.
103. Telephone Interview with John Bloomquist, supra note 94.
104. See Hearingon H.B. 720, supra note 100, at 7. Of the 109 DNRC employees,
fourteen reviewed water right applications.
105. Hearing on H.B. 720, supra note 100, at 4 (statement of Jim Lippert, Big
Timber).
106. Act of May 5, 2003, ch. 574, §1, 2003 Mont. Laws 2409, 2409-410.
107. Id.
108. MONT. CODE ANN. § 85-2-302(2).
109. MoNT. ADMIN. R. 36.12.1601 (2005).
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of actions directed at improving public access to information related
to its change and permitting functions. Most notable among these
were (1) the upgrading of its website to provide access to DNRC
references and water rights information;"no (2) the adoption of a fiveyear strategic plan, which among other things, committed to
"improv[ing] public involvement in division decision-making by
creating and maintaining a Water Resources Advisory Committee that
would meet semi-annually to discuss pertinent and timely topics."'
Given the historic lack of public involvement, this was a promising
commitment.
To date, DNRC has not convened the advisory
group. 112
Unfortunately, House Bill 720 and the 2005 rulemaking effort was
not the fix that everyone hoped for.
B. TOWN OF MANHATTAN-GOOD INTENTIONS FOILED BY PROCESS.

The town of Manhattan, Montana, got caught in the DNRC's
paradigm shift regarding change applications. Manhattan, a small
town of about 1,500 people along the Gallatin River, had the
misfortune of applying for a new groundwater pumping permit after
the 2005 rule adoption and just after the Montana Trout Unlimited
decision, but before there was a clear path forward for new
groundwater appropriations.11 3 Otherwise, Manhattan was doing all
the right things-it was annexing new growth into the town, it was
connecting that new growth to central water and sewer, and it had
just invested in an upgrade on its water treatment facility.1 14
The town's application proposed to pump 575 gallons per minute,
for 560 acre-feet per year to accommodate a proposed 363-lot
subdivision within city limits. 115 The application, which proposed to
pump near the lower Gallatin River, caught the attention of senior

110. See Water Resources Division, MONT. DEP'T OF NATURAL RESOURCES &
CONSERVATION, http://dnrc.mt.gov/wrd/ (last visited Nov. 7, 2010). The website has
steadily added improvements over the past five years: electronic versions of the Water
Resource Surveys; electronic access to water rights abstracts with some limited GIS
mapping of water rights claims; and electronic access to certain reference
publications useful to the application process (e.g. DNRC hydrologic studies, pond
evaporation methods, and new appropriation rules).
111. See MONT. DEP'T OF NATURAL RES. & CONSERVATION, DNRC WATER RESOURCE
DIVISION STRATEGIC PLAN 2005-2010 7, available at http://www.dnrc.mt.gov/wrd/
about-us/about-wrd/wrd-strategicplan05.pdf.
112. Email from Teri McLaughlin, Bureau Chief, Water Rights Bureau, Mont.
Dep't of Natural Res. & Conservation, to Stan Bradshaw, Staff Attorney, Mont. Water
Project, Trout Unlimited (Sept. 16, 2010, 12:03 PM) (on file with author).
113. Application for Beneficial Water Use Permit No. 41H-30021840 by Town of
Manhattan, 4-5 (Mont. Dep't of Natural Res. & Conservation Dec. 9, 2008) (proposal
for decision).
114. Id. at 5; Application for Beneficial Water Use Permit No. 41H-30021840 by
Town of Manhattan, 13 (Mont. Dep't of Natural Res. & Conservation Dec. 8, 2009)
(final order).
115. Application for Beneficial Water Use Permit by Town of Manhattan, supra
note 113.
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In an attempt to avoid a showdown, senior
surface water users.
users met with the developer of the subdivision and city officials prior
to the deadline for filing objections on the town's water use
application.117 They requested that the town of Manhattan commit to
a plan to mitigate the new consumptive use of the proposed
development, in order to avoid any depletion in surface waterThis would address the concerns of senior users while
flows."'
allowing the proposed groundwater pumping to proceed through
permitting.
Just upstream on the Gallatin, a private, municipal water provider,
Utility Solutions, Inc., had recently pioneered such a mitigation plan
in cooperation with the same set of senior water users."' There,
Utility Solutions changed part of a senior irrigation right into a
mitigation right offsetting the new consumptive use of the planned
In this way, the
residential and commercial development. 20
retirement of an existing, senior irrigation use balanced the new
groundwater pumping.
Unfortunately, Manhattan was unfamiliar with what Utility
Solutions had done and did not readily see the need to provide
mitigation water. 12 1 Senior water users filed objections to the town's
The town of Manhattan
groundwater pumping application."'
ultimately contracted with water attorney, Matt Williams, who had
helped Utility Solutions navigate the change-in-use of the senior
irrigation right that cemented the settlement agreement with the
senior water users.'2 3 It took almost two years, but by May of 2008,
Manhattan and the senior water users had constructed a settlement
agreement that again relied on a change-in-use of senior irrigation
water to mitigate the proposed groundwater depletions to the
Gallatin River.
But the long-awaited settlement with the objectors was merely the
start of the town's procedural entanglement with the DNRC. Even
though the objections were settled, DNRC decided that it had to hold
a contested case hearing on the town's groundwater pumping
application. So on September 4, 2008, the town called in its experts
and presented testimony regarding its proposed groundwater
pumping application, and their plan for mitigating any adverse

116. Id. at 26-27.
117. See id. at 4.
118. See id. at 7.
119.

MONT. DEP'T OF NATURAL RES. & CONSERVATION, ENVIRONMENTAL ASSESSMENT

FOR UTILITY SOLUrIONS, LLC 1 (2010).

120. Id. at 2, 6.
121. Application for Beneficial Water Use Permit by Town of Manhattan, supra
note 113, at 16.
122. Id. at 4.
123. Application for Beneficial Water Use Permit by Town of Manhattan, supra
note 114, at 1.
124. Application for. Beneficial Water Use Permit by Town of Manhattan, supra
note 1113, at 8.
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effects. "'
After the hearing, the DNRC asked the applicant to submit
additional explanation of the applicant's two years of analysis and
reports since the initial application had been filed.'2 6 Then on
December 9, 2008, DNRC issued a thirty-two-page Proposal for
Decision denying the town's application, because the town had not
shown compliance with all the statutory criteria for a new
application.'
DNRC again took submissions from the applicant that
explained to the DNRC the perceived information gaps or
inconsistencies in the now voluminous record, and held oral
argument. On April 6, 2009, DNRC issued a Final Order denying
Manhattan's application, despite the town's submissions.'2 The town
promptly appealed to the district court.12 1 In discussions facilitated
by the senior water user objectors, the town and DNRC were able to
agree to a remand for the submission of additional evidence to
address the deficiencies identified in the agency's Final Order. 30
DNRC held a second evidentiary hearing on the application on
July 17, 2009, for the purpose of accepting additional evidence and
testimony in support of the application. After additional briefing,
DNRC issued an Order for Clarification of Wastewater Returns to the
Gallatin River on October 22, 2009. The applicant then filed this
additional clarification.' 3 1 Ultimately, DNRC conditionally granted
the town's application on essentially the same grounds as the
settlement with the senior water users-a settlement that had been
finalized 18 months earlier. 3 2
At this point, the town of Manhattan was three and one-half years
into the application process with DNRC, and over $100,000 in expert
analyses and attorney fees-or nearly $1000 for every man, woman,
and child in the town of Manhattan. 133 And it still wasn't over for the
125. Id.at 1.
126. Id.
127. Application for Beneficial Water Use Permit by Town of Manhattan, supra
note 114, at 27-34.
128. See Application for Beneficial Water Use Permit by Town of Manhattan, supra
note 114, at 3. The Final Order's denial was based in part on the town's failure to
prove that its groundwater use would not adversely affect groundwater users on the
opposite side of the Gallatin River. During the application review process, the
DNRC's hydrogeologist acknowledged that the Gallatin River was a hydraulic barrier
to further groundwater effects, and had told Manhattan as part of the "correct and
complete" finding that wells on the opposite side of the Gallatin did not need to be
evaluated. Interview with Matthew Williams, Water Law Attorney, Williams &Jent, in
Bozeman, Mont. (Sept. 21, 2010).
129. Application for Beneficial Water Use Permit by Town of Manhattan, supra
note 114, at 3.
130. Id. at 3-4.
131. Id. at 5.
132. Id. at 34-36.
133. Interview with Matthew Williams, supra note 128.. Mr. Williams ultimately
stopped billing the town of Manhattan for the time he invested over the last twelve
months because of the high transaction costs and the lack of final resolution for the
town.
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town. The senior irrigation water that Manhattan was relying on to
provide the mitigation water belonged to a nearby ditch company. At
this point, the ditch company was reluctant to go through a change-ofuse application process with DNRC, because they did not want to get
bound up in the same kind procedural maze and scrutiny that the
town of Manhattan went through.13 1 So, four years after its initial
application, it's back to the drawing board for the town of Manhattan.
C. BOSTWICK V. DNRC-DOWN THE RABBIT HOLE ONE MORE TIME.

In late 2005, more than two years after the passage of HB 720 and
nearly a year after DNRC's adoption of rules implementing HB 720,
another applicant in the Gallatin watershed embarked on an
application process that revealed how little had changed since 2003.
A developer, Bostwick Properties, filed an application for a new
groundwater permit on a proposed residential and commercial
development along the upper Gallatin River, near the ski resort town
of Big Sky, Montana. The Lazy J South development proposed 99
homes and 40 businesses (with an estimated 27 acres of irrigation).
Little did the applicant know that it was embarking on a more
than three-year odyssey that included DNRC's termination of the
application, a re-filing of the application, an eventual DNRC finding
that the second application was correct and complete, the filing of
public notice, the filing of objections,"' the settlement of objections,
the expiration of a the statutory 180-day deadline on DNRC to render
a decision, 13 the applicant's filing of a lawsuit for writ of mandamus
to compel DNRC to act, DNRC's subsequent denial of the application
before a scheduled show-cause hearing, an order, on May 12, 2008,
from the district court mandating DNRC to approve the applicant's
application,' 37 and, in 2009, a Supreme Court decision. 138
The district court focused its ruling on the term "correct and
complete." After describing the statutory treatment of the term
"correct and complete," the district court granted Bostwick's motion
for a writ of mandamus, and expressly ordered DNRC "to

134. Id.
135. See Objections of Trout Unlimited & Mont. Dep't of Fish, Wildlife, and Parks
to Application No. 41H 30025398 (on file with author).
136. See Act of May 5, 2003, ch. 574, §1, 2003 Mont. Laws 2409, 2409-410. This
failure to meet statutory deadlines was not unique to the Bostwick case. See
Application to Change Water Right by Vermillion Ranch, supra note 94, at 5, in which
the agency took sixteen months to issue a decision after the close of the record.
More recently the DNRC took ten months after the close of the record in Application
No. 76F 30028985 to Change Water Right Claim No. 76F 98201-00 by Talan, Inc.
(Mont. Dep't of Natural Res. & Conservation Feb. 26, 2010) (final order).
137. Bostwick Properties, Inc. v. Mont. Dep't of Natural Res. & Conservation, No.
DV-07-917AX (Mont. May 12, 2008) (findings of fact, conclusions of law and writ of
mandate and order).
138. See Bostwick Properties, Inc. v. Mont. Dep't of Natural Res. & Conservation,
2009 MT 181, 351 Mont. 26, 208 P.3d 868 (Mont. 2009) for a recitation of the
procedural background of this case.
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immediately issue the Water Use Permit determined by the agency to
be correct and complete in the form and in the amount as requested
by Bostwick.""' It is evident from the court's recitation of findings
and conclusions that it took offense at what it saw as the DNRC's
dilatory and arbitrary behavior.140 The decision, however, failed to
account for the settlement between the applicant and the objectors.
DNRC appealed the decision to the Supreme Court."' The
Supreme Court held that DNRC had violated a clear legal duty with
regard to the Lazy J South application, but that this legal duty was
only to act within the statutory deadlines.' 4 2 The appropriate remedy,
the Court held, was to order the agency to make a determination on
the permit application, not to require the agency to issue the
permit. 14 3 The Court rejected Bostwick Properties' reasoning that
once DNRC had accepted the application as correct and complete
and the objections were resolved, that the agency was obligated to
issue the permit.144
A concurring opinion joined by five of the Justices, agreed that
once the application was correct and complete DNRC had only a clear
legal duty to process the application-not to grant it-but its
displeasure with DNRC's behavior was manifest. It found that
"DNRC's actions are nothing less than arbitrary, if not outrageous."1 41
The one dissenting opinion was equally disapproving, and echoed the
district court's conviction that the "correct and complete" should have
compelled approval in this case.146 This case provides at least some
judicial guidance, however ambivalent, as to the meaning of "correct
and complete" in DNRC's application process. But, even as the
Supreme Court was deliberating on Bostwick, the legislature, largely
in response to the Bostwick district court decision, was working to
address the recurring conflict attending DNRC's review process.

139. Id., at 871.
140. Id. at 869. The court notes with emphasis the amount of time that passed
after the filing of the second application, and compares the department's approval on
a similar application in the same area, implying that the department's denial was
arbitrary. In its conclusions of law, the court explicitly characterizes the DNRC
actions as arbitrary at conclusions 64 and 65.
141. In addition, Trout Unlimited and the Association of Gallatin Agricultural
Irrigators filed a brief as amicus curiae. See Brief of Amicus Curiae Montana Trout
Unlimited and Association of Gallatin Agricultural Irrigators (on file with the author).
142. Bostwick, 208 P.3d at 874.
143. Id. at 873-74.
144. Id.
145. Id. at 875 (Rice, J., concurring) ("Apparently realizing that it was required to
follow the law, and that a court would hold it accountable, DNRC magically kicked
out a decision on Bostwick's application in just six days-denying it, of course, and
advising Bostwick for the first time of DNRC's concerns about the application.").
146. Id. at 875-76 (Warner, J., dissenting) ("This parity of terms forces the
conclusion that DNRC's initial designation of an application as correct and complete
is substantive and indicates that the applicant has established a prima facie showing
within 180 days from the date of publication, its initial designation of correct and
complete must stand, and a district court may require by writ of mandate that DNRC
issue the permit.").
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D. HOHENLOHE V. MONTANA DNRC-THE SHIFTING SANDS OF AGENCY
INTERPRETATION.

Montana is unique in the West in that it allows private entities
such as Trout Unlimited to lease water rights for instream flow, and it
allows a water right holder to simply convert a consumptive use
right, 14 7 such as an irrigation right, to instream use for a term of
years.148' Between the creation of the pilot program in 1995 and the
lifting of the sunset provision in 2005, DNRC approved 20 leases or
conversions."' Since then, DNRC has approved a handful more. Iso
Since the passage of the pilot program in 1995, DNRC's treatment
of applications for changes to instream flow in some ways mirror the
challenges described elsewhere in this article. Between 2001 and
2005, both the amount of documentation necessary to establish
historic use,'" and the time from filing to agency decision has
increased. 5 2 And as illustrated by the case of Hohenlohe v. Montana
Department of Natural Resources and Conservation, DNRC altered its
interpretation of how much flow an instream change could protect
below the historic point of diversion.1 53 The leasing statutes require
an applicant for an instream flow change to describe the stream reach
in which flow will be maintained.15 4 A key provision in the instream
flow change statutes defines what water can be protected:
The maximum quantity of water that may be changed to maintain
and enhance streamflows to benefit the fishery resource is the
amount historically diverted. However, only the amount historically

147. MONT. CODE ANN. § 85-2408(2)(a) (2009).
148. Id. at § 85-2-408(2)(b) (2009); see also § 85-2-407(2), (9) (2009) (setting the
maximum term for most temporary changes (including instream changes) at ten
years, with a provisions of up to 30 years for changes that involve "a water
).
conservation or storage project . .
149. PRIVATE WATER LEASING, A MONTANA APPROACH, supra note 26, at 13.
150. Telephone Interview with Mike McLane, supra note 51. There are three
entities in Montana that actively lease water rights for instream use: The DFWP,
Trout Unlimited, and the Clark Fork Coalition (formerly Montana Water Trust).
Telephone Interview with Barbara Hall, counsel for the Clark Fork Coal, former
Executive Dir. for the Mont. Water Trust. Since 2005, the DNRC has not approved
any leases to DFWP (two leases to Trout Unlimited; and nine leases to the Clark Fork
Coalition).
151. Compare Authorization to Change Appropriation Water Right No. 76MW015976-00 (the first private instream change approved in the state, a 1997 change
on Rock Creek in the Nine Mile drainage, comprised six pages and seven exhibits),
with Firehole Ranch Change Application for Water Right Claim No. 41F 125476 (a
recently filed application of similar complexity to the Rock Creek lease, on Watkins
Creek in the Madison River watershed, comprised an application of 14 pages and 16
exhibits).
152. Compare Authorization to Change Appropriation Water Right No. 76MW015976-00 (1997 change on Rock Creek in the Nine Mile drainage, took less that
six months from the filing of the application to its approval), with Application 76F3004783 (TU filed a pending application on January, 2010; as of August 25, DNRC
has 120 days to make a preliminary-determination on the application).
153. Hohenlohe v. DNRC, Cause No. BDV-2008-750, at 1-3 (Mont. Dist. Ct. 2009).
154. MONT. CODE ANN. §§ 85-2-408(1)(a), 85-2436(1) (2009).
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consumed, or a smaller amount if specified by the department in the
lease authorization, may be used to maintain or enhance streamflows
to benefit the fishery resource below the existing point of diversion.'
The key language in section 408 is "the amount historically
consumed." The question raised by "historically consumed" is what
does it mean in the context of a reach that has been historically dried
up, or at least severely de-watered by historic irrigation practices?
The classic definition of "consumptive use" focuses on loss to plant
use-evapotranspi-ation.'" In 2005,prior to the application that gave
rise to the Hohenlohe case, DNRC had approved an application in
which Trout Unlimited sought to change to instream flow, a right that
had historically been diverted from the stream and lost to the
proposed reach of instream flow protection.'
In the 2005 approval,
DNRC authorized the protection instream of nearly the entire
diverted amount, including the historic return flow that had reentered the stream below the protected reach.' 5 8 Trout Unlimited's
rationale for requesting the protection of the return flow in an
upstream reach was twofold: First, this return flow had not been
historically available to other users within the reach protected and
thus harmed no one; second, since instream flow is non-consumptive
in nature, the historic return flow portion of the right would still be
available to other downstream users relying on it. In the Hohenlohe
case, the ground shifted.
Christian and Nora Hohenlohe own a ranch that has water rights
to Little Prickly Pear Creek, a tributary to the Missouri River. The
Hohenlohe's predecessor in interest had historically flood irrigated
land adjacent to the stream, diverting as much as 32 cubic feet per
second (cfs), which could be the entire flow at mid-summer. The
Hohenlohes, in cooperation with the DFWP, converted their
irrigation from flood to sprinkler, and continued to irrigate the same
ground that they had historically irrigated.'"9 The installation of the
sprinkler enabled them to reduce their diversion from Prickly Pear
Creek to a maximum of 3.5 cfs.
Once the Hohenlohes installed the sprinkler, they retained a
water rights consultant and filed an application with DNRC to protect
155. Id. at § 85-2-408(7); see also § 85-2-436(3)(a) (enabling DFWP instream leases).
156. See, e.g., MONT. ADMIN. R. 36.12.101(15) (2009) ("'Consumptive use' means the
annual volume of water used for a beneficial purpose, such as water transpired by
growing vegetation, evaporated from soils or water surfaces, or incorporated into
products that does not return to ground or surface water.").
157. Change Authorization 76F-30011112 (Dep't. Natural Res. & Conservation,
Apr. 18, 2005) (final auth.).
158. See e.g., Id. (showing Trout Unlimited's ability to demonstrate that most or all
of the water historically diverted was lost to the reach proposed for protection, and
the DNRC authorized a protected flow and volume reflecting that loss).
159. MONT. CODE ANN. 85-2-102(6) (2009), (defining "change in appropriation".
The Hohenlohes were not required to seek DNRC approval for the switch to a
sprinkler as long as they did not change the irrigated footprint. Because, a "change in
appropriation" does not include a change in method of irrigation. It only includes a
change in purpose, place of use, or point of diversion).
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the water they were no longer diverting for fisheries in the reach
After protracted
below the historic point of diversion.'"
correspondence between the consultant and DNRC, and field visits to
the site, DNRC determined that the aplication was correct and
DNRC received one
complete, and issued a public notice. 1
Subsequently the regional
objection that was later withdrawn.'
office denied the application based on its finding that the application
The
failed to prove the change criteria under section 402.1 '
Hohenlohes requested a hearing, and DNRC appointed as hearings
officer the regional manager who had initially issued the denial. The
In
manager denied the Hohenlohe's request to disqualify himself.
July, 2008, after further hearing, DNRC confirmed the regional office
denial. DNRC's order listed a number of grounds for denial:
The applicant failed to prove that the change in return flows
would not adversely affect any other water rights on the stream;16 1
The historic claimed volume was excessive; "
The applicant had failed to prove that there was any water
salvaged because there was no reduction in irrigated acres.167
The Hohenlohes filed a petition for judicial review in district
court in August, 2008, challenging both the substance of the opinion
and the process by which the hearings officer reviewed his own
Trout Unlimited and the Montana Water Trust sought
decision. 1
and were granted permission to participate as amici curiae on the sole
question of whether DNRC's new, interpretation of section 85-2-

160. Hohenlohe v. DNRC, No. BDV-2008-750, at *1-3 (Mont. Dist. Ct. 2009) (on file
with author).
161. Id. at 5.
162. Id.

163.

Id.

164. Id.
165. Application No 41QJ30013407 to Change Water Right Claims nos. 41QJ 7073
and 41QJ 7074, at *16 (Dep't Natural Res. & Conservation Jul. 8, 2008) (final order).
In addition, the department asserted that the applicant failed to show that there
would be no adverse effect on downstream users from the change in return flow
regime. Specifically, the DNRC noted that there was one downstream user on Little
Prickly Pear Creek that the applicants did not address (the objector with whom the
applicants settled) and that the applicants did not address the potential adverse
effects on water users on the Missouri River, which appeared to be the recipient of
the return flow.
166. Id. at *15. At the heart of this finding was DNRC's conviction that the claimed
historically diverted volume was excessive, and therefore constituted waste that
exceeded the amount historically necessary for beneficial use. The department
actually calculated what it determined to be a reasonable diverted volume, but
declined to offer any conditions for approval that would reflect the lower volume.
167. Id. at *17. This goes to the issue of "amount protected" below the historic
point of diversion in 85-2-408(7). The Department was arguing, in effect, that if
irrigated acreage was not reduced, then there was no loss of evapotranspiration, and
therefore nothing to be protected below the historic point of diversion. This marked
a radical departure from the DNRC's earlier interpretation of 85-2408(7). Manhattan,
supra note 113, at 3.
168. See Petition For Judicial Review, Hohenlohe v. DNRC, No. BDV 2008-750, *3
(Mont. Dist. Ct. 2009) (on file with the author).
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408(7) of Montana Code, relating to the amount of water that could
be protected below the historic point of diversion, was correct.'
In June 2009 the district court ruled in favor of the Hohenlohe's
application, remanding the application back to DNRC with
instructions to "summarily" grant the application.o70 In the opinion
accompanying the order, the court dismissed DNRC's findings on
return flows, brushed aside the DNRC findings on the historic volume
diverted, and overturned the DNRC's construction of section 408
that reversed its previous position that water lost to the protected
reach but not lost to evapotranspiration could be salvaged and
applied to the beneficial use of fisheries.' 7 1 DNRC appealed the
district court decision, challenging the district court's findings as to
the historic volume diverted and return flow, but expressly declining
to challenge the court's ruling on the construction of section 408.'
On September 21, 2010, the Supreme Court issued its opinion.1 73
First, notwithstanding the decision of DNRC to accept the district
court opinion as to section 85-2-408(7), the court firmly, and
extensively upheld the lower court ruling that an instream lease could
protect up to the entire amount diverted below the headgate in
certain circumstances. 174 In so doing, it noted, with disapproval that
the DNRC decision in the Hohenlohe application represented a
deviation from past practice.17 5
On other issues of procedure and proof, the court was equally
explicit. First, it specifically described the "preponderance of the
evidence" standard in section 802 of the Montana Code as "the
relatively modest standard that the statutory criteria are 'more
probable than not' to have been met."' 76 It also held that section

169. See Brief of Amici Trout Unlimited and the Montana Water Trust at 1-2,
Hohenlohe v. DNRC, No. BDV 2008-750 (Mont. Dist. Ct. 2009) (on file with the
author) (noting a key part of the TU/MWT argument was that the DNRC's
interpretation marked a radical departure from its earlier interpretation as embodied
in the approval of changes granted to both TU and MWT).
170. See Hohenlohe v. DNRC No. BDV 2008-750 at *11 (Mont. Dist. Ct. 2009) (on
file with the author).
171. Id. at *7-11.
172. See Opening Brief for Appellant at 9, Hohenlohe v. DNRC No. BDV 2008-750
(Mont. Dist. Ct. 2009) (on file with author).
173. Hohenlohe v. State of Montana, Department of Natural Resources and
Conservation, 240 P.3d 628 (Mont. 2010).
174. Id. at 641 ("We recognize, however, that the Department's own past
interpretation of the phrase 'amount historically consumed,' as contemplated by § 852-408(7), MCA, reflects the reality that under some circumstances the diverted
amount and consumed amount will be the same. These circumstances likely will arise
in situations where no water historically had returned to the protected reach, and no
downstream users likely would be affected adversely.").
175. Id. at 635 ("The Department deviated from its own prior interpretation of §
85-2-408(7), MCA, in denying Hohenlohes' application. See e.g., Authorization Nos. 76F30023056, Mannix Lease (2007), and 76F-30011112, Hoxworth Lease (2005). Moreover,
the Department has conflated the subsection (7) consumptive use language with the
showing of no adverse effect required by §§ 85-2402(2) and -408(3), MCA.").
176. Id. at 634.
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408(7) did not impose an additional requirement of proof upon
applicants. 177 Further, the Supreme Court took DNRC to task for
abusing its discretion in its review of instream flow change
applications. 171 While it reversed the district court's order on the
narrow issue that it directed the department to "summarily" grant the
application, it made it clear that the department's review should
comport with the letter of its pronouncements.' 7 ' Finally, it closed
with a pointed slap at the department's length of review, citing the
Bostwick case and pointedly directing DNRC to "comply with all
applicable statutory procedures.""'o
One concurring opinion, by Justice Wheat, offered some specific
constructive criticism to DNRC. In short, he suggested that it would
serve all concerned-applicants, objectors, and DNRC alike-if the
department were more open and forthcoming in its dealings with it
sister agency the Department of Fish, Wildlife, and Parks, and with
the applicant. Specifically, it chided DNRC for (1) not coordinating
with the Department of Fish, Wildlife, and Parks,18 ' (2) not disclosing
to the applicant the information that its experts gathered and that
could have supplemented the record,. 18 2 and (3) finally for being so

177. Id. at 634 ("The Department may not refuse to grant a change of use solely on
the ground that the applicant failed to "prove" the limitation articulated by the
applicant.").
178. Id. at 639 ("We agree as a general matter that the Department possesses the
discretion to require return flow analysis to the extent necessary to determine lack of
adverse effect. We are troubled, however, by the Department's failure to use its
discretion in a consistent manner so as to provide instream flow change applicants
with sufficient guidance as to the factual circumstances that will correlate with a given
level of analysis. . . The analysis will vary from one application and accompanying set
of facts to the next. This inherent variability does not mean that the Department may
act with impunity according to its own whims and without regard for the facts of a
case or the underlying purpose and intent of the statute that it is empowered to
uphold.").
179. Id. at 641("We deem it appropriate under the circumstances to reverse the
District Court's order that directed the Department to grant summarily Hohenlohes'
change of use application for the full diverted amount. The District Court's order
sweeps too broadly and casts aside entirely the Department's discretion granted by §
85-2-408(7), MCA, to limit under appropriate circumstances the amount of water that
a change of use applicant may dedicate to instream flow. The Department should
evaluate in the first instance Hohenlohes' change of use application consistent with
the principles set forth here.").
180. Id. ("In evaluating Hohenlohes' application, the Department further must
comply with all applicable statutory procedures. For example, the Department issued
its final order denying Hohenlohes' application 742 days after the objection deadline
had passed. Section 85-2-310(1), MCA (2007). This same type of dilatory response
prompted the Eighteenth Judicial District Court, Gallatin County, to grant the
applicants a writ of mandate in Bostwick... The Department cites Bostwick, however,
for the proposition that this Court may not overturn its discretionary act in refusing
to grant Hohenlohes' change of use application. The Department reads a level of
administrative immunity into Bostwick that does not exist in statute or case law. We in
no way intended to condone the Department's procedural deficiencies.").
181. Id. at 642.
182. Id. at 643 (Justice Wheat was pointed in his suggestion: "[i]nstead, the
Department denied Hohenlohes' application for failure to meet their burden to
prove lack of adverse effect, the extent of historic use, and historic consumption-all
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tone-deaf as to appoint as hearing examiner the original decisionmaker, legal though it may have been.'"
E. MONTANA'S CHANGE OF WATER RIGHT PROCESS UNDER HOUSE
BILL 40.
After the District Court ruled against DNRC in the Bostwick case,
but before the Supreme Court decision in that case, the 2009
Montana Legislature passed House Bill 40. The impetus for House
Bill 40 was partly in response to the "correct and complete" issues
litigated in the Bostwick case, 8 4 partly because of dissatisfaction with
DNRC's review of proposed new groundwater developments under
the recently passed HB 831, 18' and, partly to provide some clarity to a
process that, as evidenced by Bostwick and Hohenlohe, had grown
increasingly unpredictable.18" House Bill 40 purported to address all
of these infirmities in the review process. Specifically, HB 40:
Modified the definition of "correct and complete" by describing it
as the documentation necessary for the "department to begin
evaluating the information."8 7
Required DNRC to issue a preliminary decision to grant or deny
the application and allows for informal communication between
DNRC, applicants, and potential objectors within a 120-day period
after a correct and complete determination."'
If DNRC preliminarily denies the application, the applicant may
request a show cause hearing with a different examiner than the
regional manager who issued the denial. '

while the Department itself had data that it could have contributed to the record.
The Department's actions with respect to this issue disregard the public policy
mandate that the State 'shall coordinate the development and use of the water
resources of the state so as to effect full utilization, conservation, and protection of its
water resources.' Section 85-1-101(3), MCA. The Department's adversarial approach
does not further the goal that all water resources of the State be put to optimum
beneficial use.").
183. Id. ("Third, I recognize that under then-existing law, the Department was not
required to appoint a new hearing examiner. That being said, the Department's
obstinate approach to this issue lacks common sense and courtesy. It gives the
impression that.the Department did anything it could to avoid giving Hohenlohes a
fair shake. Once again, the Department's actions paint it as an adversary that is not
interested in effecting full utilization, conservation, and protection of Montana's
water resources. The Department's obstinance in this case was both unfortunate and
unnecessary.").
184. Heaing on House Bill 40 Before the H. Natural Res. Comm. 2009 Leg., 61" Sess. 4
(Mont. 2009) (Testimony of John Tubbs, Division Adm.,' Water Res. Div., Mont.

DNRC).

185. Id. (Testimony of Dustin Stewart, Exec. Dir., Mont. Bldg. Indus. Ass'n).
186. Id. at 4. See also testimony of David Schmidt, Water Rights Solutions, Inc. In
his testimony, Mr. Schmidt criticizes the DNRC for what he describes as shifting
criteria and includes correspondence with the DNRC that he asserts exemplifies "the
shifting sands of DNRC policy."

187. See MONT. CODE ANN. § 85-2-102(8) (2009).
188. See id. at § 85-2-307(2).
189. See id. at § 85-2-310(1)(b).
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If the DNRC preliminarily grants the application, the public is
given notice and a contested case hearing is held if anyone should
object to the application.1o
Once a matter has been heard and briefed on contested case,
DNRC must issue a decision within ninety days after the
administrative record has closed. 19]
F. REVIEW OF CHANGES OF APPROPRIATION IN A POST-HOUSE-BILL-40

WORLD.
House Bill 40 addresses a number of the common complaints of
the past. The most contentious of those include:. (1) length of time
between filing and DNRC decision; (2) a moving target of policy and
legal interpretation; and (3) perceptions of fairness in agency
deliberations.192

DNRC has taken some action in response to the mandates in
House Bill 40. Perhaps the most notable of these actions has been
the development of a "preliminary decision" template for reviewers to
use in announcing a preliminary decision on a proposed
application.193 The Department appears to have derived the template
from the form previously used to announce a decision in which there
has been a hearing on the applic"ation.1 94 The format of the template
is somewhat of a checklist approach, and if followed should provide a
relatively clear path to the DNRC's reasoning behind the preliminary
decision.' 95 DNRC anticipates that the Preliminary Determination
Change Template will assist its staff in providing sound and consistent
review of the change process under the HB 40 structure.
In addition to the internal guidance implied in the development
of the Preliminary Determination Change Template, DNRC initiated
a series of workshops held at various locations around the state in
2009 to explain to the public how to complete DNRC's change and
new permit applications. 196 Unfortunately, some have characterized
the substance of these workshops as superficial and not particularly
helpful in describing the level of documentation that DNRC needs for

190. See id. at § 85-2-307(2)(b).
191. See id. at § 85-2-310(5). Prior to the 2009 amendments the deadline was 180
days.
192. See DNRC WATER RESOURCES DIVISION STRATEGIC PLAN 2005-2010, supra note
111.
193. Draft Template for Preliminary Determination to Grant Change (July 16,
2009) (on file with the Dep't of Natural Res. and Conservation).
194. See Application No. 41QJ-30013 4 0 7 to Change Water Right Claim Nos. 41QJ17073-00 and 41Q17074-00 by Christian C. and Nora R. Hohenlohe (Dep't of Natural
Res. and Conservation, Jul. 28, 2008) (on file with DNRC) (final order) (exemplifying
the style prior to House Bill 40); compare Draft Template for Preliminary
Determination, supra note 190 (template of forms under the new rules).
195. See Draft Template for Preliminary Determination, supra note 193.
196. Interview with Patrick Byorth, Staff Attorney, Trout Unlimited Mont. Water
Project, in Bozeman, Mont. (Sept. 17, 2010).

78

WATER LAWREVIEW

Volume 14

its review. 117
After House Bill 40, the Change Review process, at least on paper,
progresses as follows:
The applicant files an application; DNRC must notify the
applicant of any deficiencies in the application within 180 days;"'
The applicant has ninety days to address the deficiencies that the
department identified; 9
Upon receipt of the applicant's corrections, the department has
an indeterminate amount of time to determine if the application is
correct and complete;200
Once the department has determined that an application is
correct and complete, DNRC has 120 days to make a preliminary
determination as to whether the application meets the criteria, during
which time the DNRC may meet with the applicant; if the preliminary
determination is for approval, the application goes to public notice;2o
Persons have from fifteen days up to sixty days to file
objections; 02
If an application goes to hearing, the DNRC has ninety days to
issue a decision once the administrative record is closed.2 0 s
DNRC staff does not appear to be of one mind about the ability to
meet new deadlines.204 Some staff members are.confident of meeting
the deadlines;20 o however, others suggest that the levels of staffing
may significantly affect the agency's ability to meet the statutory

197. Id.; Interview with Barbara Hall, supra note 150.
198. MONT. CODE ANN. § 85-2-302(5) (2009); Application No. 76F-30028985 to
Change Water Right Claim No. 76F 98201-00 by Talan, Inc., Final Order (Dep't of
Natural Res. and Conservation, Feb. 26, 2010) (on file with DNRC) (illustrating that
the application Trout Unlimited filed under the terms of HB 40 has progressed well,
as DNRC sent a deficiency letter well within the 180 day time limit).
199. MONT. CODE ANN. § 85-2-302(6) (2009).
200. See MONT. CODE ANN. §§ 85-2-302, -307 (2009).
201. See id. at. § 85-2-307 (2009); see Interview with Kerri Strasheim, Bozeman Reg'l
Manager, Dep't of Natural Res. and Conservation, in Bozeman, Mont. (July 23, 2010)
(describing process of how, once a regional manager issues a preliminary decision to
grant or deny the proposed changes, the New Appropriations Program staff ["central
office" composed of two to three resource specialists] reviews the application for
quality control and consistency insurance); see Interview with Andy Brummond, supra
note 81 (explaining how the central office review, a relatively recent practice, has
become a source of contention for applicants, because the central office may override
the recommendations of the regional staff after months of discussion between this
staff and the applicant, a process which underscores the applicants' perception of
DNRC's arbitrariness).
202. MONT. CODE ANN. § 85-2-307 (2009).
203. Id. at. § 85-2-310(5) (2009); see also In The Matter of Application No. 76F30028985, supra note 198 (discussing the DNRC took nearly seven months to issue a
final decision in Trout Unlimited's only contested case proceeding completed since
enactment of HB 40).
204. Interview with Kathy Arndt, Water Res. Specialist, Dep't of Natural Res. and
Conservation, Helena Reg'1 Office, in Helena, Mont. (Sept. 13, 2010); see Interview
with Kerri Strashheim, supra note 201.
205. Id.
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deadlines.20
Given that it became law a little over a year ago, it may still be too
early to tell if House Bill 40 has had its desired effect; early
indications seem to be mixed. On one hand, a tabulation of
applications filed under House Bill 40 shows that between July 2009,
and July 13, 2010, of the thirty-two change applications filed, DNRC
DNRC terminated seven applications
had approved only one.2 0"
without going to notice, and gave two others preliminary
determinations for approval, which did go to public notice. 0 Thus,
it is difficult to conclude much from this sample about the timeliness
of review.
A review of the change processes in two other states, Washington
and Colorado, indicates that these states have grappled with many of
the same challenges that Montana has; namely, timeliness,
transparency of the change criteria, and the accessibility of the
process.209 While the central goal of each state's process is the same
as Montana's-to protect other water users from injury that could
arise from a proposed change-each state approaches the task
differently.2 0 The examination of the change process in these states
may provide some insight into other opportunities for Montana to
improve its change process.

V. WASHINGTON'S CHANGE OF WATER RIGHT APPLICATION
& REVIEW PROCESS.
A. SUMMARY OF WASHINGTON STATUTORY STRUCTURE.
Washington has already allocated much of its water for use, so the
state allows individuals to change elements of existing water right
permits, certificates, or claims in order to adjust to new water
needs.211 To approve a water right change, Washington's Department
206. Interview with Kathy Arndt, supra note 204.
207. See Telephone Interview with Mike McLane, supra note 51, (describing that the
one application that did receive approval, application no. 30047599-76M, completed
the process in just over six months); see E-Mail from Barbara Hall, Legal Director,
Clark Fork Coal., to Stan Bradshaw, Counsel, Mont. Water Project (Sept. 16, 2010)
(on file with author) (providing data on change applications).
208. See Telephone Interview with Mike McLane, supra note 51; see also E-Mail from
Barbara Hall to Stan Bradshaw, supra note 207.
209. James S. Witwer and P. Andrew Jones, Statutory and Rule Changes to Water Court
Practice, 38 COLo. LAw. 53 (2009); see also Telephone Interview with Robert Barwin,
Envtl. Eng'r, Wash. Dep't of Ecology Water Res. Program (July 15, 2010); see also
Telephone Interview with Aaron Penvose, Project Manager, Wash. Water Project,
Trout Unlimited (July 23, 2010).
210. See WASH. REv. CODL § 90-03-380 (2010) (example of difference in
Washington's approach); see Mark Honhart, Carrots for Conservation: Oregon's Water
Conservation Statute Offers Incentives to Invest in Efficiency, 66 U. COLO. L. REV. 827, 838
(1995) (illustrating the different approaches taken in states such as Colorado towards
water law issues).
211. SMITH, P., STATE OF WASH., DEP'T OF ECOLOGY, Changing or Transferring an
Existing Water Right, in WATER RESOURCES PROGRAM, PUB No. 98-1802-WR (2008); See
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of Ecology (DOE) "must find that three criteria have been satisfied;
(1) that the applicant holds valid water rights; (2) that the proposed
change will be for a beneficial use; and, (3) that the change will not
result in any adverse impact on existing rights."2 12
One statute
authorizes Washington's change of water right process 1 and a wealth
of opinions issued by the Pollution Control Hearings Board further
guides the process 214 . Washington's change statute, unlike Montana's,
explicitly states that a change may be P ermitted if there is "no
increase in annual consumptive use."'
In addition, change
applicants in Washington are not faced with the challenge of
estimating consumptive use that occurred forty or more years in the
past."' While DOE"' has not developed additional administrative
rules to govern change applications, the agency's Water Resources
Program Policies, provide highly accessible guidance for agency
reviewers. 218
The following summarizes Washington's change of water right
application and review process:2 19
An applicant files an application to change a water right by one of
three methods: (a) apply directly to Ecology, (b) apply to a local Water
Conservancy Board, or (c) enter into a Cost Reimbursement Contract
with Ecology.

2

Ecology reviews the application for completeness and informs the

generally STATE OF WASH., DEP'T OF ECOLOGY, WATER REs. PROGRAM POLICY, POL-1200

(1999) ("'Change' means a modification or combination of modifications, in whole or
in part, of the point of diversion or withdrawal, purpose of use, or a transfer of water
right, or other limitation or circumstance of water use.").
212. Knight v. State, Pollution Control Hearings Bd., Nos. 94-61, 94-77, 94-80
(1995), aff'd, 137 Wash.2d 118 (Wash. 1999).
213. WASH. REv. CODE § 90.03.380 (2008) (authorizing the Department of Ecology
to approve applications for a change or transfer of existing water rights).
214. State of Wash., Pollution Control Hearings Board, ENVTL. HEARINGS OFF.,
http://www.eho.wa.gov/Boards PCHB.aspx (last updated 2008) (explaining that the
Pollution Control Hearings Board is the administrative body which hears appeals
from orders and decisions of the Department of Ecology and other agencies as
provided by law, and consists of three governor-appointed members).
215. WASH. REv. CODE § 90.03.380 (1) ("[A]nnual consumptive quantity" means the
estimated or actual annual amount of water diverted pursuant to the water right,
reduced by the estimated annual amount of return flows, averaged over the two years
of greatest use within the most recent five-year period of continuous beneficial use of
the water right.").
216. Id.
217. WASH. REV. CODE § 43.21A.020 (2010) (creating Washington Department of
Ecology is the administrative agency and authorizing Ecology to govern the state
water rights and management programs).
218. Telephone Interview with Robert Barwin, supra note 209.
219. WASH. REV. CODE § 90.03.380. See generally Smith, supra note 211 (explaining
that the process varies slightly depending on the type of water instrument proposed
for change-a perfected water certificate, a water right permit, or a water right claim).
220. Smith, supra note 211211; see generally STATE OF WASH., DEP'T OF ECOLOGY,
WATER REs. PROGRAM, ECY 040-1-97, APPLICATION FOR CHANGE/TRANSFER OF WATER
RIGHT (2008) (demonstrating the application process).
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applicant of any informational deficiencies."'
Once it has finished the completeness review and the applicant
has remedied any deficiencies, Ecology sends a Legal Notice of
The applicant then publishes
Application to the applicant.2'
for two weeks, notifying the
change
information of the proposed
period.
public of its thirty-day objection
At the end of the objection period, Ecology initiates a tentative
review of the water right's extent and validity,2 24 and that of any
Ecology notifies the applicant if
potentially impaired rights.225
additional information is needed to proceed. 2
Ecology staff and unit supervisors summarize the investigations in
a Report of Examination (ROE) which contains a recommendation to
deny or grant the change. 2 The ROE is then put before an Ecology
section manager who, if approves, issues either a final ROE, or an
Order approving the ROE which may contain specific, reasonable
conditions for the change approval.
The applicant or any member of the public may appeal Ecology's
decision to the Pollution Control Hearings Board (PCHB) within
thirty days, with the burden of proof falling on the appellant to prove
Ecology is in error. 221 PCHB may affirm, deny or modify Ecology's
decision.2o

If Ecology approves a change to a water right pennit, it will issue a
Superseding Permit with a set development schedule for the change
221. CompareSmith, supra note 211, with MONT. CODE ANN. § 85-2-102(6) (requiring
that all information submitted be "correct and complete").
222. Smith, supra note 211.
223. Id.
224. STATE OF WASH., DEP'T OF ECOLOGY, WATER RES. PROGRAM POLICY, POL-1120
(2004) (defining a tentative determination as the Water Conservancy Board's or
Ecology's finding of the amount of water perfected and beneficially used under a
water right that has not been abandoned or relinquished).
225. WASH. REv. CODE § 90.03.380 (noting that a transferred water right or change
in point of diversion may be granted only to the extent that water right was
historically put to beneficial use); Okanogan Wilderness League, Inc. v. Twisp, 133
Wash. 2d 769, 777, 781 (Wash. 1997) (explaining that in deciding whether to approve
a change under RCW 90.03.380, Ecology must tentatively determine "the existence
and extent of the beneficial use of a water right").
226. Smith, supra note 211; see generally Telephone Interview with Robert Barwin,
supra note 209 (explaining that for most applicants, the "extent and validity review" is
the most onerous part of the process); see also Telephone Interview with Aaron
Penvose, supranote 209.
227. Smith, supra note 211.
228. Id.; Merritt v. State, Pollution Control Hearings Bd., Nos. 98-140, 98-202, 98272, 98-273 (1999) (holding that Ecology has the authority to impose reasonable
conditions when granting an order, and the imposition of a condition does not
transform the certificate into a permit to develop new water); see also Telephone
Interview with Aaron Penvose supra note 209 ("[Ecology] conditions most rights now.
[Frequently, changes are] conditioned on an instream flow rule, which most basins
have now.").
229. Smith, supra note 211; Knight v. State, Pollution Control Hearings Bd., Nos.
94-61, 94-77, 94-80 (1995), affd, 137 Wash.2d 118 (Wash. 1999).
230. Smith, supra note 211.
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completion."' If applying to change to a claim or certificate, the
applicant may request an extension in order to develop a three-phase
After the applicant completes the
project completion plan. 3
Ecology collects fees
construction and submits the proper forms,
and conducts a Proof of Examination before issuing the final
certificate.2
B. THE APPLICANT'S BURDEN IN WASHINGTON STATE.

In- Montana, the burden remains with the applicant throughout
the change review process to prove that the proposed change meets
the criteria.3 While the two processes require similar findings, much
of what would be the applicant's burden in Montana is ultimately the
agency's responsibility in Washington.
In Washington, an applicant must complete an Application for
Change or Transfer of a Water Right for each right or claim subject
to change. The form requires the applicant to describe the right and
the proposed changes, including: the point of diversion, purpose of
use, timing and rate of use, and an aerial map depicting the place of
use.237 With the applicant's information in hand, Ecology bears the
ultimate burden of calculating the extent of historic use.2 ' Similarly,
231. STATE OF WASH., DEP'T OF ECOLOGY, WATER REs. PROGRAM POLICY, POL-1280
(2009).
232. Id.
233. STATE OF WASH., DEP'T OF ECOLOGY, WATER RES. PROGRAM POLICY, Form ECY
040-74 (2008).
234. Smith, supranote 211.
235. In re Application of Change of Water Rights No. 101960-41S and 101967-41S
by Keith and Alice Royston, 816 P.2d 1054, 1057 (Mont. 1991).
236. "The right to the use of water which has been applied to a beneficial use
[Ecology must make a tentative determination of extent and validity of the right] in
the state shall be and remain appurtenant to the land or place upon which the same
is used: PROVIDED, HOWEVER, That the right may be transferred to another or to
others and become appurtenant to any other land or place of use without loss of
priority of right theretofore established if such change can be made without
detriment or injury to existing rights [Ecology must then make an impairment
determination]." WASH. REV. CODE Ann. 90.03.380(1) (West 2010); see also R.D. Merril
Co. v. State Pollution Control Hearings Bd., 969 P.2d 458, 463 (Wash. 1999) (When
the Department of Ecology is asked, under Wash. Rev. Code 90.03.380, to approve a
requested change in the point of diversion or use made of a previously perfected
water right, or to approve a transfer of the right to another, the department must
tentatively determine the extent to which the right continues to be applied to a
beneficial use; i.e., the Department must preliminarily quantify the right and
determine if the right has been abandoned or relinquished in whole or in part.).
237. Application for Change or Transfer of Water Right, Form ECY 040-1-97,
Department of Ecology, State of Washington (an applicant should present any
information depicting the owner's historic use of the water right-such as electric bills
for a pumping station, receipt for purchase of water system equipment, dated aerial
photographs, and affidavit(s) of person familiar with the water right-then may work
with the permit writer to reconcile any remaining concerns or discrepancies). See also,

Penvose, supra note 209.
238. To compute the consumptive use of the water right, Ecology prefers meter
record data, but will also accept calculations taken by pump, motor, sprinkler layout
and nozzle delivery. See ELWIN A. Ross & LELAND A. HARDY, NATURAL RESOURCES
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Ecology bears the burden to show that the change will not impair
existing water rights."'
C. WASHINGTON STATE'S CHANGE OF WATER RIGHT APPLICATION
STATISTICS.

Ecology processes change of water right applications at an average
of eight to nine months at minimum and an indeterminate amount of
time at maximum.240 Aside from the timelines to respond to Water
Conservancy Board recommendations, Ecology decision-making is
not subject to any deadlines. The lack of temporal pressure on the
agency is likely a central contributor to Washington's sizeable backlog
of change applications, which currently sits at around one
thousand.2 4 1 Experts further attribute the backlog to Ecology's
burden to produce the required evidentiary showings. "Insufficient
information does not equate to the denial of an application,
therefore, coupled with an insufficient budget to gather all the
necessary information or, alternatively, political support for Ecology
to place that burden on applicants, we have a large backlog." 2 42
D. INTERNAL AGENCY GUIDANCE ON PROCESS IMPLEMENTATION.
Most of the intra-agency training occurs on the job (e.g., periodic
internal instructional lectures on particular topics held by the senior
staff). 2 4 3 The Department of Ecology also compiled an extensive
collection of guidance documents "to guide and ensure consistency
among water resources program staff in the administration of laws
and regulations." 2 44 Ecology produced the Water Resources Program
Policies and Procedures using agency staff management teams and by
incorporating public comment (however, the policies are not formal

CONSERVATION SERVICE, NATIONAL ENGINEERING HANDBOOK, PART 652, IRRIGATION
GUIDE 7-9, 7-10 (1997), availableat http://www.wa.nrcs.usda.gov/technical/ENG/

irrigation-guide/index.html (Sept: 2, 2007); see also Penvose, supra note 209.
239. See WASH. REV. CODE ANN. 90.03.380(2) (West 2010). At this stage, Ecology
must make tentative determinations of the extent and validity of any other water
rights that could be impaired by the proposed change. Ecology requires applicants to
obtain signatures from adjacent property owners within the described place of use.
While this requirement may speed the process by putting potential objectors on early
notice, the extent and validity review remains one of the more complex, timeconsuming stages of the change review. Penvose, supranote209.
240. Barwin, supra note 209.
241. Penvose, supra note 209; Barwin, supra note 209218.
242. Telephone Interview with Robert Barwin supra note 209 (discussing Black Star
Ranch v Ecology, 63 Wash. App. 1045 (1992) (unpublished) (Ecology must have
sufficient information to make affirmative findings to approve or deny an
application), and Andrews v. Ecology, PCHB No. 97-20 (1997) (Where incomplete
information exists to determine whether the existing rights of others would be
impaired, a change cannot be granted.)).
243. Barwin, supra note 209.
244. Washington Department of Ecology, Water Resource Program Policies and
Procedures http://www.ecy.wa.gov/programs/wr/rules/pol-pro.html.
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These
rules passed through the full APA rulemaking process)."'
policies and procedures inform how the Department of Ecology
applies case law along with the explicit statutes. They are the "meat"
of the agency's accountability.24 6
Ecology posted the Water Resources Program Policies and
Procedures on its website in a user-friendly format to assist applicants
in managing their water rights and to publicize agency rationale.24 7
Although Ecology is not statutorily required to post draft reports of
examinations relating to new water right and change applications, the
agency elected to open them to a 30-day public review.
Public notice of applications is a key procedural element of the
permit application process intended to protect the rights of existing
water right holders, and ensure that interests of other citizens are.
considered during evaluation of applications....

One of the Water Resources Program's (WRP) goals is to improve
both the quality and consistency of decisions made in response to
applications for new permits and changes to existing water rights. In
recent years, the WRP has made efforts to improve its training
program for staff assigned to review applications and recommend
approval or denial of applications for permits and changes or
transfers. Part of the effort includes improving the tools the staff
and decision makers rely on. Another part is development of clear
guidance and policy to facilitate more consistent decisions.

Improved quality and consistency can be achieved by intensifying
the program's efforts to ensure that reports of examination are
factually correct.

_

Ecology's additional notice and comment period thus promotes
more accurate record-building, earlier dispute-resolution, and more
transparent agency action.

VI. COLORADO CHANGE OF WATER RIGHT APPLICATION &
REVIEW PROCESS
In light of Colorado's longstanding water scarcity challenges, the
state's process for changing a water right may provide Montana with a
useful context in which to consider the realities of twenty-first century
water management.24 9 "With less water. available for appropriation to

245. Barwin, supra note 215.

246. Id.
247. Id.
248. Internet Posting of Reports of Examination by Ken Slattery, Water Resources
ProgramPolicy: POL-1005, WASHINGTON STATE DEPARTMENT OF ECOLOGY (Jan. 1, 2007),
http://wwy.ecy.wa.gov/programs/wr/rules/images/pdf/poll005.pdf
249. See Mark Honhart, Carrots for Conservation: Oregon's Water Conservation Statute
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begin with, Colorado legislators may be more concerned with
protecting existing water rights than in creating new water rights."2"o
While most of the Northwest and Rocky Mountain states face
increasing water demands on fully or over-allocated basins, Colorado
must not only cope with an exploding population, also allot water for
its four neighboring states and perpetrate multiple, expensive transmountain diversions.
Colorado's change process reflects. the magnitude of its water
scarcity pressures in two important ways. First, the process is well
developed. Colorado has recognized the right to change water rights
since 1899 and has applied a hi hly structured judicial approach to its
Since the principle of "maximum
application process since 1969.
utilization" or "optimum use" still prevails in water management
decision-making, courts are more willing to grant changes subject to
modifications or conditions rather than deny an entire application.
Second, the process is generally predictable. While the applicant's
evidentiary burdens are high and often expensive, water judges and
referees apply statutory and Water Court Rules strictly and
consistently. Numerous factors may contribute to this uniformity, but
perhaps the most important factor has been the development of a
clear line of precedent arising from the judicially-driven change
process.2

A. COLORADO'S WATER COURT SYSTEM.
Unique in the West, Colorado manages its water rights using a
judicially-supervised system, rather than agency permitting. 25 Water
courts, staffed by water judges, referees, and clerks, adjudicate all
water matters within the state's seven districts-each district covering a

offers Incentive to Invest in Efficiency. 66 U. COLO. L. REV. 827, 841 (1995) ("Montana's
three largest watersheds carry more than three times the water Colorado's largest
rivers carry. Oregon's [similar to Washington's] rivers carry more than ten times
Colorado's river volumes.").
250. Id.
251. See An Act in Relation to Irrigation, ch. 185, 1899 Colo. Sess. Laws 235 (The
statute originally allowed changing only a water right's point of diversion.);
Adjudication Act of 1943, ch. 190, 1943 Colo. Sess. Laws 613 (codified as amended at
COLo. REv. STAT. § 148-9-22 (1963)); COLO. REV. STAT. §§ 148-149 (1963) (decreed
the changes of the points of diversion consistent with the usage over the previous
years); Water Rights Determination and Administration Act of 1969, COLO. REV.
STAT. § 37-92-101 (2010) (defined "change of water right," established water right
adjudication process, integrated ground and surface water management, etc.); see
COLO R. CIV. P. 90(e)-(f) (amendments setting timelines by which water judges and
referees must issue decisions for applications to change water rights).
252. Fellhauer v. People, 447 P.2d 986, 993 (Colo. 1968) ("[i]t is implicit in
[Colorado's] constitutional provisions that, along with vested rights, there shall be
maximum utilization of the water of this state.").
253. See Ziemer, supra note 11.
254. Fort Lyon Canal Co. v. Catlin Canal Co., 642 P.2d 501, 506 (Colo.1982)
("[C]hanges of water rights cannot be effected in any manner other -than through
judicial approval, following statutorily authorized procedures.").
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major river basin.'
The court hears each application to change a
water right in a separate litigation process, subject to the Water Rights
Determination and Administration Act of 1969, Colorado's Rules of
Civil Procedure (C.R.C.P.), the Water Court Rules (Uniform Local
Rules for All State Water Court Divisions), and a substantial body of
case law.'
Pursuant to C.R.C.P. 15, courts consider a change
application to be a complaint, and a statement of opposition to be a
responsive pleading. 57 Stripped to its essentials, an application for a
change or new use goes through the following process:
Applicant files an application with the appropriate district water
court.
After the water clerk files and numbers the application, the
district water judge "promptly reviews" the application to determine
whether it contains sufficient information to be published for public
h water
ae
notice. 259 If the application iis incomplete for publication, the
judge sets a date by which the applicant may submit the required
information to avoid application dismissal.
The water clerk publishes the complete application in the court's
monthly resume, which serves as public notice of the proposed
change."
Individuals opposing the change are allotted two months
in which they may file statements of objection with the water court. 261
The water judge refers each case to a water referee, except those
that the judge determines to retain for adjudication.6
A water
referee examines the application, statements of opposition, and
Division Engineer's Report, consults with the division engineer, and
proposes a decree for the case.
The water court hears protests from the referee's decision and
issues a decree.
An applicant may appeal a water court decree directly to the

255. See COLO. REv. STAT. § 37-92-305 (2010).
256. Water Rights Determination and Administration Act of 1969, COLO. REV.
STAT. § 37-92-101 (2010); COLO. R. CIv. P. 86-91 (general provisions); WATER CT. R. 110.
257. See COLO. R. CIV. P. 15.
258. COLO. R. CIv. P. 90 (dispositions of water court applications).
259. Id.; see also COLO. REV. STAT. § 37-92-302(2)(a) (approved standard forms).
260. COLo. R. CIv. P. 90, supra note 256.
261. WATER CT. R. 6(e).
262. See WATER CT. R. 6(a) (Referral to Referee, Case Management, Rulings, and
Decrees); Gardner v. State, 200 Colo. 221 (1980) (explaining that aside from those
water rights requiring adjudication, water judges must refer all applications and
statements of opposition to a water referee. The water referee's authority is derivative
from, not greater than the water judge's authority. A case will also be heard by a
water judge if the water referee's decision is protested and the parties agree to
proceed to court.).
263. WATER CT. R. 6(b) ("[t]he referee's ruling and proposed decree shall set forth
appropriate findings and conditions as required by COLO. REV. STAT. § 37-92-303 &
305. . .. ").

264.

Id.
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Colorado Supreme court. 2 65
Notwithstanding the apparent virtues of the Colorado system,
some of the same challenges that Montana has faced arose in
Colorado. In 2007, in response to those challenges, the Chief Justice
of the Colorado Supreme Court established a Water Court
Committee to "(1) to review the water court process and identify
possible ways through statutory and/or rule changes to achieve
efficiencies in water court cases while still protecting the quality of
outcomes; and (2) to ensure the highest level of competence."266
Generally, the water court has described deadlines and timelines by
rule. 67
The Water Court Committee included the broad spectrum of
stakeholders in its membership, including water users, court
personnel, government and private engineering professionals, and
attorneys.2 6 e One compelling feature of this committee effort is that
the Supreme Court circulated two surveys-one for members of the
public who interact with the Water Court and one for Water Court
professionals such as engineers, attorneys, and court personnel-to
identify some consensus as to what problems the Committee should
address. 6
The committee recommended a number of amendments to the
Water Court Rules which the Court subsequently adopted. 270 Finally,
the committee specifically recommended "the creation of an ongoing
educational program designed specifically for experts, attorneys,
referees, judges, and state water administration officials involved in
water court proceedings."27 1
B. THE COLORADO APPLICANT'S BURDEN.
Individuals who wish to change a Colorado water right face a
Water courts require detailed
considerable evidentiary burden.
accounts of the applicant's original decree, actual use, and proposed
change of the water right. Like Montana and Washington, Colorado's
change of water right form requires the applicant to provide a
comprehensive description of the existing right's character; including
the legal location or GPS coordinates, date decreed, purpose and

265. SeeCOLO. REV. STAT. § 37-92-304 (2010).
266. Witwer, supra note 209, at 53.
267. See WATER CT. R. 6, 11.
268. Witwer, supra note 209, at 53.
269. Id. (indicating three primary areas of improvement per surveys: (1) timeliness
of water court judge's decisions, (2) cost of the process, and (3) need to improve
professionalism in water court practice).
270. Id. at 54-57.
271. Id. at 56. The implementation of this program began in the fall of 2009.
Sponsored by the Colorado Bar Association, the program includes a water law
module, a hydrology and engineering module, and a geographic module that
addresses site-specific issues in selected basins. Telephone Interview, Pricilla Fullmer,
Program Attorney, Colo. Bar Ass'n (Sept. 16, 2010).
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amount of decreed use, point of diversion."7
As in Montana, the
applicant is also responsible to provide data informing the more
complex showings of non-injury and historic consumptive use. An
applicant in Colorado must provide a complete statement of change,
including topographic maps depicting the existing and proposed
places of use, monthly records of actual diversions on which the
applicant intends to rely (to the extent the records exist), and in some
cases, an analysis of historical return flow patterns.
An applicant for a water right change bears the initial burden to
show the change will not injure others' existing water rights. 7 Once
the applicant makes a primafacie showing of the absence of injury, the
burden shifts to the objector to rebut the applicant's case by
presenting evidence to the contrary. Upon the objector's submission
of evidence, the burden shifts back to the applicant to show a lack of
injury by preponderance of the evidence.
Water referees and judges must afford the applicant an
opportunity to propose conditions to prevent injury to opposing right
holders.275 If the applicant's proposals do not fully mitigate potential
injury, the objectors may propose their own protective terms and
conditions for the court's consideration.2 7 ' A decree of change must
allow for a reconsideration of the change after implementation to
ensure no resulting injury to existing water rights. 277
C. COLORADO INTERNAL GUIDANCE.

Colorado law requires that its water referees "possess such
training and experience as to qualify them to render expert opinions
and decisions on the complex matters of water rights and
administration."2 78 While this description is silent as to what might
constitute "training and experience" sufficient to the task, it is
272. Colo. Application for Change of Water Right FormJDF 299W, Question 2.
273. COLO. WATER CT. RULE 3(f). See also Pueblo W. Metro. Dist. v. Se. Colo. Water
Conservancy Dist., 717 P.2d 955, 958-60 (Colo. 1986), and Central Colo. Water
Conservancy Dist. v. City of Greeley, 147 P.3d 9, 14-15 (Colo. 2006) (citing Santa Fe
Trail Ranches Prop. Owners Ass'n v. Simpson, 990 P.2d 46, 54 (Colo. 1999) ("the
right to change a ... type, place or time of use, is limited ... by the appropriation's
historic use."), and Williams v. Midway Ranches Prop. Owners Ass'n, Inc., 938 P.2d
515, 521-22 (Colo. 1997) ("[flor change purposes, the lawful historic use of an
absolute decree is measured over a representative period of time for the
appropriation made.").
274. See COLO. REV. STAT. § 37-92-305(3) (2010) (a change of water right must be
approved if it "will not injuriously affect the owner of or person entitled to use water
under a vested water right or decreed conditional water right"); Farmers Reservoir &
Irrigation Co. v. Consol. Mut. Water Co., 33 P.3d 799, 810-11 (Colo.2001); Orr v.
Arapahoe Water and Sanitation Dist., 753 P.2d 1217, 1223 (Colo. 1988); COLO.
WATER CT. RULE 6(d).
275. See COLO. REV. STAT. § 37-92-305(4)(a)(I)-(IV) (2010).
276. See id. at § 37-92-305(3)(a).
277. See id. at. § 37-92-304(6) (the water judge designates the period after making
comprehensive findings and may extend the reconsideration time upon determining
the applicant's non-injury showing is insufficient).
278. Id. at § 37-92-203(6).
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nonetheless a legislative acknowledgement that the proper
consideration of change applications requires professional training
and expertise in the subject matter, at least equal to the professionals
who regularly interact with the process through applications or
objections.
D. TIMELINES IN COLORADO'S CHANGE OF WATER RIGHT PROCESS.

Colorado's change statute provides some deadlines for referees to
rule, 27 9 but the obligation of the water court is otherwise slight, with
terms that evince a general desire for promptness but little specificity
of obligation.o Since 1969, referees had sixty days after the filing of
objections to rule on an application. Referees observed this largely in
the breech.8
Colorado has recently taken action to improve the
timeliness of water court actions on change and new use applications.
The new. Water Court Rules more clearly define the sixty-day
requirement for referees and applicants in the expectation that it will
reduce the length of their deliberations.2 82
For cases before water referees, the 2009 amendments reaffirm
the sixty-day statutory deadline for unopposed applications and
require a decision "as quickly as possible" or within one year in
opposed cases. 28 ' As of February 2009, Colorado's water referees and
judges are required to process change applications within specific
time constraints now mandated by the Water Court Rules. The
amendments also set deadlines for the water referee to obtain the
Division Engineer's reports, schedule conferences when adverse
parties file statements of opposition, and file comments, decrees and
status reports related to the Case Management Plan. Cases the water
court hears take significantly longer than cases a water referee
hears. 284 The trial length itself and the time to post-trial disposition
279. Id. at § 37-92-303(1)-(2) (sets a 60-day time limit for referees to rule).
280. See, e.g., id. at. § 37-92-304(7) (2010) ("Judgments and decrees shall be entered
promptly with respect to matters that have been heard and matters in which no
protest has been filed or order of referral entered.").
281. Witwer, supra note 209, at 55. See also OFFICE OF THE COLORADO STATE COURT
ADMINISTRATOR,

WATER DATA PRESENTED TO THE SUPREME COURT WATER COMMITTEE,

Feb. 11, 2008 (Between 2001 and 2007, Colorado processed an average of 162
applications each year. Table 1: Statewide Water Filings by Case Type. Within these
years, applications to change water rights were the third most frequent type of water
case filed (45.56 percent of all water cases in Division 3 and 12.05 percent of all water
cases statewide). Table 4: Percent of Filings by Case Type and Division. Prior to the.
2009 Water Court Rule amendments, the estimated time taken to process a change
application before a water referee was a minimum of two years as compared to an
average of one year process time for all applications. Table 5: Colorado Water
Courts, time to Disposition FY 2007. In the 2007 fiscal year, the time taken for a
change proceeding to reach disposition was 2.21 years. Table 5: Colorado Water
Courts, time to Disposition FY 2007.); see also Personal Communication to Amy
Beatie, Colorado Water Trust (July 2010).
282. Witwer, supra note 209, at 55.
283. COLO. WATER CT. R. 6(e); COLO. REv. STAT. § 37-92-303(1) (2010).
284. COLO. WATER CT. R. 11(b)(1) (at issue date set 45 days after the earlier of
either entry of an order of referral or filing of a protest to the ruling of the referee,
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can vary greatly, depending on the nature of dispute and proposed
change.
VII. RECOMMENDATIONS FOR MONTANA'S CHANGE
PROCESS.
The comparison between Montana, Washington, and Colorado's
change processes reveals that all three states wrestle with some of the
same challenges, including how to: be timely in processing
applications while maintaining a careful, in-depth review; make the
change process evolve along with the evolution of the state's water
law; and maintain a consistent, professional level of review across
agency or water court staff. While there are no "silver bullet"
solutions to any of these challenges, each state has made exemplary
progress in some area, from which the other two states could learn.
Montana's DNRC, for example, appears to have the smallest
backlog of applications, and the most transparent time-frames to
complete specific stages of review. Washington's DOE appears to
have the most systematic, thorough approach to training new staff,
and developing the expertise of current staff. Colorado's water court
system appears to have developed the most consistent level of review
across staff and jurisdictions. There are lessons to be learned from
each of these state-specific accomplishments. Below, the authors
present their best effort to synthesize these state-specific
accomplishments, and apply them to the Montana change process.
A. RECOMMENDATION ONE: A WATER RESOURCES ADVISORY
COMMITTEE.

DNRC's Strategic Plan already identified the authors' primary
recommendation: create and maintain a Water Resources Advisory
Committee as described in the 2005-2010 DNRC Strategic Plan.2
Given the quick pace of evolution in Montana's water law at the turn
of the twenty-first century, it makes sense-to engage Montana's water
resource professionals in an advisory role to the agency. The
Advisory Committee can help provide constructive feedback to the
agency about what is-and is not-working from an applicant's and
objector's perspective as DNRC grapples with implementation of its
In addition, the Advisory Committee can
new statutory directives. 8
help bridge the gap in institutional memory and continuity that stems
from inevitable staff turn-over within DNRC.
Colorado's experience with such a multi-stakeholder, professional
unless the court directs otherwise.); COLO. WATER CT. R. I1(b)(4) (Applicant must set
available at
date 60 days after the case is at issue.),
the trial
http://www.courts.state.co.us/userfiles/File/Full-set-ofCRCPandWaterRules.d
oc.
285. See DNRC Water Resource Division Strategic Plan 2005-2010, supra note 111,
at 5.
286. See discussion supra Parts II A., IV E (describing passages of HB 831 and HB
40).

Issue 1I

ROADMAP FOR MONTANA'S WATER MANAGEMENT

91

Advisory Committee appears to have been positive."' The circulation
of surveys to professionals and applicants that had regularly engaged
with the Colorado Water Court system helped identify the highestpriority issues,"' and the Advisory Committee's recommendations
Learning from
were ultimately adopted by rule amendment. 89
Colorado's experience, a Montana Advisory Committee should
likewise include the regulated public and professionals interacting
with the Agency on a regular basis. The circulation of surveys may
also provide a very constructive way to channel the collective
experience of water resource professionals who engage with the
agency in Montana, and make that resource available to DNRC.
The authors see several issues that such an Advisory Committee
could tackle. One such issue could be to work with the DNRC to
provide an inventory of accepted methodologies for establishing preSuch an inventory of
1973 historic use and return flows.
amount of information
the
address
methodologies should likewise
of
correct and complete,
standard
that meets the change application
required to obtain
proof
of
the
burden
and then describe what meets
each particular
of
context
in
the
a grant of a change applicatiori,
2 90
inventory of
an
such
While, of course,
methodology.
"one size fits
or
cutter"
a
"cookie
methodologies could not provide
transfers,
rights
of
water
realm
all" approach to the highly fact-specific
on
expertise
of
consensus
it would provide a very useful touchstone
particular, troublesome issues.
B. RECOMMENDATION TWO: GREATER PROFESSIONAL TRAINING FOR

DNRC STAFF.
The authors offer a second recommendation, related to the first.
Just as an inventory of accepted methodologies for particular criteria
in the change process would be helpful to potential applicants,
training for DNRC staff in methodologies that applicants can rely on
to meet the change application criteria would be very helpful. It
would help improve the professional expertise of the DNRC staff so
that they would know how to apply the methods in different factual
contexts. In addition, training in the basic legal concepts behind the
change application process would help DNRC staff in their review of
what constitutes an adequate showing of proof for different change
application criteria.
Here, Montana can learn from Washington's Department of
Ecology (DOE). DOE compiled an extensive collection of guidance
documents to guide and ensure consistency among water resources

287. See Witwer, supranote 209, at 53.
288. Id. at 53-54.
289. Id. at 53.
290. See, e.g., WATER RIGHT CHANGES: INFORMATION AND INSTRUCTIONS, supra noie
71 (analyzing the "substantial credible information" standard as defined as "probable,
believable facts" for correct and complete application information).
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program staff.29 ' DOE produced the Water Resources Program
Policies and Procedures using agency staff management teams and by
incorporating public comment, and has made this guidance
document easily available to the public. Particularly noteworthy to
Montana's implementation of HB 40 that requires DNRC to make a
preliminary decision on applications, DOE has invested extra effort in
creating transparent, consistent, and publicly-accessible, preliminary
Washington's investment in training
decisions on applications."9
staff and sharing information with the regulated public promotes
more accurate record-building, earlier dispute-resolution, and more
transparent agency action.
C. RECOMMENDATION THREE: PUBLIC RULEMAKING IN ACCORDANCE
WITH THE MONTANA APA.
Consistent with this article's theme of consistency and
transparency in agency decision-making, the authors recommend that
DNRC conduct rule-making in accordance with Montana's APA
standards-ensuring transparent and public procedures-for adopting
any new methodologies that the DNRC can use to document
The rationale for this
compliance with the statutory criteria.
recommendation is that any procedure that purports to increase or
decrease the burden on the applicant to meet the statutory criteria
should go through rule-making.
Here, Montana can look to its own experience last year with the
adoption through public rule-making of county management factors
The agency's
to guide estimates of partial-service irrigation."'
process provided extensive outreach to the regulated community
through a series of public sessions, incorporated public comment, and
the DNRC made the final product accessible through postings on the
agency's website. 4 While not everyone has happily embraced the
final product, this example of DNRC adopting a methodology for
calculating partial-service irrigation through public rule-making led to
a transparent, public, decision-making process that was easily
accessible to applicants. It is a model that the DNRC could follow
with regard to other statutory criteria that would improve the DNRC's
consistency and professional standards in its review and decisionmaking on applications. Of course, as with any new methodology, the
DNRC will have to remain attentive to refinements that are required

291. See Barwin, supra note 209 (describing the Washington Dept. of Ecology's
Water Resource ProgramPolicies and Procedures).
292. See Interview with Robert Barwin, supra note 209; see POL 1005, supra note
248.
293. See 22 Mont. Admin. Reg. Notice 36-22-134 (Nov. 25, 2009), available at
http://www.mtrules.org/gateway/showNoticefile.asp?TID=2238 (showing proposed
amendments to ARM 36.12.1901 and ARM 36.12.1902).
294. See generally DNRC & WATER MGMT. BUREAU, DNRC CONSUMPTIVE USE
METHODOLOGY (Mar. 17, 2010), http://www.dnrc.mt.gov/wrd/water-rts/
appro-info/cu-methodology.pdf (last visited Sept. 21, 2010).
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in the methodology's application in order to have a workable
process."'
D. RECOMMENDATION FOUR: DEVELOP A TECHNICAL EDUCATIONAL
PROGRAM DIRECTED AT ATTORNEYS, CONSULTANTS, AND DNRC's
PROFESSIONAL STAFF.

The development of an educational program to increase the
professional and technical expertise of both DNRC's staff and those
who interact with the agency regularly-such as hydrologists,
consultants, and attorneys-would accomplish two worthy goals. First,
it would allow water resources professionals to learn together, and, by
learning together, the water resource professionals keep current with
the evolution and refinement of applicable methodologies and
analytical tools. Again Colorado's example is instructive. Working
with the State Bar Association, the state developed a series of course
that specifically address the skills needed to operate in the state Water
Court. 96
Second, it would provide a forum for a critical review of new
methodologies or refinements of analytical tools. This would allow a
"test drive" of methodologies that the DNRC may be considering
adopting as a standard among water resource professionals.
E. RECOMMENDATION FIVE: DEVELOP A DNRC WEB-LIBRARY OF
SPECIFIC ACCEPTED METHODOLOGIES, REFERENCES, AND
DOCUMENTATION.

Transparent agency decision-making and well-informed, welldocumented applications begin with a common understanding of
An electronic library of
requirements and available resources.
specific methodologies, references, and acceptable documentation
made available on DNRC's website would be an important first step
toward developing this common understanding. There are features
already in the DNRC's website that partially accomplish this. Under
the "Water Rights" tab at the website, clicking on the reference "new
appropriations" takes one to a list of references that can be quite
It is
helpful in navigating parts of the application process."9
incomplete, however. Particularly during a time of evolving standards
and application requirements, such an electronic "collective
consciousness" would be a way to maintain communication between
the agency and applicants.

295. Interview with Matthew Williams, supranote 128. One refinement that would
improve the methodology is changing the requirement that the historic, consumptiveuse flow-rate for flood irrigation be evenly divided across a sixteen-week irrigation
season. This results in a large, downward adjustment in a senior, historic irrigation
right's flow rate that is in priority in the water-scarce months of July and August, just
when, historically, the crop consumption was greatest.
296. See Telephone Interview with Priscilla Fulmer, supra note 271.
297. DNRC Water Resources Division, availableat http-//www.dnrc.mt.gov/wrd/.
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F. RECOMMENDATION SIX: INITIATE RULE-MAKING TO CLOSE THE
DEADLINE LOOPHOLE BETWEEN "DEFICIENCY LETTER RESPONSE" AND
"CORRECT AND COMPLETE."
After the 2009 legislature, Montana now has a specific, statutoril defined review process that purports to limit the time of review,
both prior to public notice and after the completion of a contested
case hearing.2 The process of allowing an applicant to correct an
application that is deficient can take up to 270 days.oo and from the
time the agency has received a correct and complete application, it
has 120 days to make a preliminary decision on the application.so'
One problem is that there is a gap in the timelines. While the
new provisions increase agency accountability, there is still substantial
uncertainty arising out of the lack of deadline for the agency's finding
of correct and complete, after receiving a timely response from an
applicant to the agency's deficiency letter. Another uncertainty is
whether the agency can deny a correct and complete determination
on grounds that the agency not identify in the initial deficiency letter;
or, whether the agency can send a second, follow-up deficiency letter
if the applicant's first response was not satisfactory.
Resolving these issues in implementing the new statutory
directives could be another useful role for a Montana Advisory
Committee. While Colorado has experienced the same challenges as
Montana and Washington with the issuance of timely decisions on
applications, it has actively engaged all of the participants in its
processes to craft a solution. The Colorado Supreme Court has taken
measures to enhance the accountability of both applicants and referee
by recent rule amendments, stemming from the Colorado Advisory
Committee recommendations.
VIII. CONCLUSION

The ability to transfer water from one use to another is essential
to twenty-first century water management. With increasing water
demands in a climate of increasing water scarcity, transfers are the
linchpin of the future-transfers of water between uses will be what
prevents the proverbial wheel from sliding off the axle. This puts a
newfound pressure on our water agencies to have a workable changein-use process for transferring water rights; one that protects the
value of senior water rights while at the same time allowing applicants
to get through the process in a timely, predictable way.
The experiences of Washington and Colorado provide relevant
insights for Montana's water agency, and the six chief
recommendations in this article are intended to help provide a

298.
299.
300.
301.

§§ 85-2-302(5) & 85-2-307(2) (2009).
Id. at. § 85-2-310.
Id. at. § 85-2-302(5)&(6).
Id. at. § 85-2-307(2)(a).
MONT. CODE A§.
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roadmap for success based on a synthesis of this tri-state experience.
The over-arching theme of the recommendations is to achieve
consistent, transparent agency decision-making, based on shared
knowledge and clear communication of required elements of proof.
The path to that point is making use of the knowledge, experience,
and expertise of both DNRC's professional staff and the community
of professionals that regularly engage with the agency, while
providing avenues for continually improving the collective experience
and expertise. Ultimately, the six recommendations acknowledge that
we're all in this together, and that we'd better all pull in the same
direction to make the process work.

LESSONS IN WATER POLICY INNOVATION FROM
THE WORLD'S DRIEST INHABITED CONTINENT:
USING WATER ALLOCATION PLANS AND
WATER MARKETS TO MANAGE WATER
SCARCITY
ROBERT DAVID PILZ*
In 1981, when the River Murray ceased flowing to the Southern Ocean for
the first time in recorded history, Australians knew they had a serious water
management problem. Australians live on the driest inhabitedcontinent in the
world and are no strangers to water scarcity. But when one of the single most
important rivers in the country went dry, the question was not if Australia
needed to rethink how it managed water, the question was how. In the ensuing
decades, Australia designed and implemented far-reaching water management
reforms at the local, state, andfederal level. From fundamental changes in the
nature of water rights, to comprehensive water allocation planning in every
Australian state and territory, Australia's reforms are bold and innovative.
While still too early to celebrate success, the level of commitment to wholesale
change is unprecedented.. The United States can learn much from Australia's
experience. Compared to Australia, the United States is rich in water resources.
However, climate change, naturalclimate variation, and a booming population
are already stressing U.S. water supplies. Many regions of the United States,
including places not traditionally associated with water scarcity, are proving
vulnerable to new and increasingstress on their water supplies. Like Australia,
the questionfor the United States will soon become not if but how to best begin
wholesale waterpolicy reform. Examining reform in Australia, with particular
attention to the role of water allocation planning and markets, provides
valuable insight about key first steps the United States might take in
approachingthis necessary reform.
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INTRODUCTION
In early 2010, with funding from the International Center of
Excellence in Water Resources Management (ICE WaRM) 1 , the
1.

See

INT'L

CTR.

OF

EXCELLENCE

IN

WATER

RES.

MGMT.,

http://www.icewarm.com.au/page.php?pld=41 (last visited Aug. 31, 2010) (stating
ICE WaRM's mission is "to provide a highly visible international gateway to
Australia's expertise and support in water resources management training, education
and research" and " to become nationally and internationally recognised as the centre
for leadership and innovation in collaborative water resources management
education and training.").
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author spent six weeks in Adelaide, South Australia, studying
Australia's recent water policy reforms. The Government of South
Australia, Department for Water (Department for Water) hosted the
author's visit.' As the driest state on the world's driest continent, the
lack of water has challenged South Australia and the Department for
Water in particular, to remake water management from the ground
up. No better classroom exists in which to learn about the difficult
tradeoffs and policy decisions that go into wholesale water policy
reform. The Department for Water provided the author with open
access to numerous employees whose work spans the depth and
breadth of Australia's water reforms. This writing is the result of
interviews and research conducted during the author's six-week stay
with the Department for Water. The challenges that Australia in
general, and the Department for Water in particular, are facing (and
overcoming) in managing Australia's acute water scarcity inspired this
paper. These challenges also inspired the author to return to the
United States committed to exposing water managers and policy
makers here to the lessons Australia's experience offers.
With that in mind, the purpose of this paper is to discuss
Australia's innovative water policy reforms of the past two decades,
and to distill from this discussion lessons that the United States might
use to better adapt water management to a more water-scarce future.
In particular, the author explores two Australian water management
reform innovations - water allocation planning and water markets because they play essential roles in Australia's reform effort. First, the
paper describes the conditions that gave rise to Australia's most
recent water reforms' and surveys the landscape of those reforms
beginning in the early 1990s through the present day.4 Next, the
author describes Australia's general system of water management in
order to set the stage for a detailed discussion .of reform
implementation.'
In particular, this paper analyzes water allocation plarining and
water market development and their roles in allocating scarce water
between economic and ecological needs. Beginning with broad

WATER,
FOR
DEP'T
AusTL.,
S.
OF
GOv'T
2. See
http://www.waterforgood.sa.gov.au/ (last visited Aug. 31, 2010) (reorganized and
renamed on July 1, 2010, from the Department of Water, Land, and Biodiversity
Conservation to the Department for Water). In particular, the author owes a debt of
gratitude to Andrew Johnson, Executive Director of Policy and Programs for the
Department for Water. Mr. Johnson's leadership and his departments' commitment
to implementing water reform in South Australia demonstrates that, though change
is never easy, with dedication, intelligence, and focus, even the biggest changes are
possible.
3. See Infra Part II.
4. See Infra Part III.
5. See Infra Part IV.
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federal frameworks for water allocation planning,6 this paper drills
down into two specific examples, one state and one regional, of how
water plans are achieving reform goals.' Next, the author describes
water markets, with attention to the how, who, and why of water
In addition, the author explores the
trading in Australia.'
environmental restoration role of markets' and possible negative
consequences of water trading.'0 Finally, this paper concludes with a
set of lessons that the United States can take away from twenty plus
years of water reform on the world's driest inhabited continent."

I. THE DRIEST CONTINENT IN THE WORLD IS GETTING DRIER
What does it mean to be the driest inhabited continent in the
world? Eighty percent of Australia's land mass receives less than 600
millimeters (twenty-three inches) of annual rainfall and fifty percent
Of all the
receives less. than 300 millimeters (eleven inches).' 2
inhabited continents, Australia has the lowest average annual river
To understand the
discharge related to annual precipitation."
impact of water scarcity on the Australian people and government,
one region, the Murray-Darling Basin, is particularly illustrative.
Representing one-seventh of the total land area of Australia and
producing more than one-third of Australia's food supply, the
Murray-Darling Basin is the most important river basin in Australia."
The Murray-Darling Basin includes parts of four Australian states:
Queensland, New South Wales, Victoria, South Australia, and the
Australian Capital Territory, where Canberra, the national capital, is
located.15 The Murray-Darling Basin is home to more than two
million people and its waters support an additional 1.3 million people
in population centers located outside Basin boundaries. 16

6.
7.
8.
9.
10.
11.
12.

See Infra Part V.
See Infra Parts V.B.1 and V.B.2.
See Infta PartVI.
See Infra Part VI.C.
See Infra Part VI.D.
See Infra Part VII.
Climate Education: Climate of Australia, AUSTRALIAN Gov'T BUREAU OF
METEOROLOGY, http://www.bom.gov.au/lam/climate/levelthree/ausclim/
ausclim.htm (last visited Aug. 31, 2010).
13. Climate Education: Australia - Climate of Our Continent, AUSTRALIAN Gov'T
BUREAU OF METEOROLOGY, http-://www.bom.gov.au/lam/climate/levelthree/
ausclim/zones.htm (last visited Sept. 1, 2010).
14. Issues Paper: Development of Sustainable Diversion Limits for the MurrayDarling Basin November 2009,
MURRAY-DARLING BASIN AUTH. 8-9 (Nov. 2009) [hereinafter Sustainable Diversion Limits
Issue Paper], available at http://www.mdba.gov.au/files/publications/sustainablediversion-limits-issues-paper-12-11-09.pdf.
15. Id. at 8.
16. Socio-Economic Context for the Murray Darling Basin, MURRAY-DARLING
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With so much at stake in this vital river basin, the nation has
focused its attention and considerable resources on addressing water
scarcity that is growing at an alarming pace due to natural patterns of
drought and, most people agree, the beginning effects of climate
change.1 7 The potential impact of climate change on water availability
in the Murray-Darling Basin is severe." Under a "medium" climate
change model scenario, reduction in surface water available for
diversion across the Basin by 2030 could be eleven percent.' 9 This
reduction in availability could reduce surface water diversions up to
ten percent on average; in dry years, some localized regions could see
one-year surface water diversion rates reduced by fifty percent.20 The
recent drought conditions in the Murray-Darling Basin offer a
preview of what could become normal conditions. In Victoria's
portion of the Murray-Darling Basin, reduced rainfall has resulted in a
forty-four percent decline in inflows to rivers and storages.2 ' In the
worst drought year on record, inflows in 2006-07 were a meager
fifteen percent of pre-199 7 averages, and inflows the next year were
only slightly higher.2
The unprecedented low water conditions have also taken a serious
toll on the Basin's environmental assets. For example, the mouth of
the River Murray forms a Ramsar-listed lake and estuary habitat
complex called the Lower Lakes and Coorong. 23 The freshwater
"Lower Lakes," made up of Lake Albert and Lake Alexandrina,
provide important migratory bird, fish, and aquatic plant habitat.24
With the Murray River now barely reaching its mouth each year, the
Lower Lakes have lost their freshwater supply.25 The lakes are close
to reaching a critical depth that will expose acid soils to the
atmosphere and risk forever devastating their health and suitability
BASIN AUTH. 1 (Sept. 2009), available at http://www.mdba.gov.au/files/

publications/Socio-economic-context-report-b2.pdf.
17. See generally Water Availability in the Murray-Darling Basin, COMMONWEALTH
SCI. AND INDUS. RESEARCH ORG. (October 2008), availableat http://www.csiro.au/
files/files/po0n.pdf.
18. Id. at 5.
19. Id. at 8.
20. Id.
21. Northern Region Sustainable Water Strategy, VICTORIA DEP'T OF
SUSTAINABILITY & ENV'T 18 (Nov. 2009), availableat http://www.ourwater.vic.gov.au/
programs/sws/northern/final (follow "Chapter 2: Managing future threats to water
resources").
22. Id. at 18-19.
23. Securing the Future: A Long Term Plan for the Coorong, Lower Lakes and
Murray Mouth, Gov'T OF S. AUSTL., DEP'T FOR ENv'T & HERITAGE 1, 26 (June 2010),
available at http://www.environment.sa.gov.au/cllmm/pdfs/Itp-full-document.pdf
(presenting historical and current descriptions of the Lower Lakes, Coorong Estuary,
and Murray Mouth environmental sites).
24. Id. at 10.
25. Id. at 50-51.
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for ecological and human use." Similarly, the lack of inflows also
endangers the Coorong saltwater estuary at the mouth of the Murray
River.
Without freshwater reaching the Coorong Estuary, elevated
salinity has caused an almost complete collapse of the ecosystem on
which many shorebirds rely.2" Finally, the devastation of the Lower
Lakes, Coorong, and Murray River Mouth areas impacts the
indigenous Ngarrindjeri people.2 9 The Ngarrindjeri identify their
health and well-being as a people with the lands and waters they
inhabit. The Ngarrindjeri thus experience the destruction of this
once pristine natural area as a ciiltural injury.so
The parade of frightening statistics and predictions can go on and
on, but in the end they all boil down to one fact: the driest inhabited
continent is getting drier. Some of the most productive parts of the
continent's most productive river basin are likely to see the greatest
impacts from climate change. Some of Australia's most unique and
treasured environmental assets might disappear. In the face of these
prospects, maintaining the status quo of water management policies is
not an option. In Australia, it became clear in the last two decades
that the growing problems made existing policies insufficient.
Australia needed an unprecedented effort to remake water
management.
II. AUSTRALIAN WATER REFORM 1994-PRESENT
Australia's current water crisis is not its first. Water management
has been a burning issue in Australia since long before the country's
Since federation, the states have had
federation in 1901.31
responsibility for water management. The Australian constitution
enshrines state authority over water management in Section
100stating; "[t]he Commonwealth shall not, by any law or regulation
of trade or commerce, abridge the right of a state or of the residents
therein to the reasonable use of the waters of rivers for conservation
This clause relegates the Commonwealth's
or irrigation. "32
responsibility over water to a focus on "ways to catalyse [sic]
change." 33 Beginning in the early 1990s, the Commonwealth chose to

26. See id. at 1.
27. -Id. at 58.
28. Id.
29. Id. at 18.
.30. Id. at 18, 34.
31. See generally DANIEL CONNELL, WATER POLITICS IN THE MURRAY-DARLING BASIN
48-77 (The Federation Press 2007) (describing pre-federation water management and
policy debates in Australia).
32. Australian Constitution s 100 (Austi.).
33. Michael D. Young, Environmental Effectiveness and Economic Efficiency of
Water Use in Agriculture: The Experience of and Lessons from the Australian Water
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catalyze change in two ways: 1) through intergovernmental
agreements outlining broad reform principles; and 2) multijurisdictional agreements between states governing the shared water
resources of the Murray-Darling Basin.
A. COAG WATER REFORM FRAMEWORK
The current reform effort traces back to a 1994 agreement by the
Council of Australian Governments (COAG) on a Water Reform
Framework." COAG, a group made up of heads of states, territories,
and the Commonwealth, provides a forum for developing
intergovernmental agreements. The purpose of COAG's Water
Reform Framework was "to implement a strategic framework to
achieve an efficient and sustainable water industry."" The primary
reforms include development of water markets and water trading
maximizing water's economic and social contributions, recognition of
the environment as a legitimate water user with states formally
determining environmental water allocations, separation of water
regulation and policy authority away from water service providers,
and a call for water pricing reflecting the full cost of provision
including externalities.
In 1995, COAG agreed to a National Competition Policy that
bolstered the Water Reform Framework by instating financial
incentives and penalties on .a state's implementation of reforms.
Under this policy, states received rewards of funding or penalties of
withheld funding, depending upon "effective implementation of
[among others] . . . the strategic framework for the efficient and
In one
sustainable reform of the Australian water industry.""
instance, a state's failure to meet a water reform goal resulted in a
penalty of $24 million AUD."9
B. MURRAY-DARLING BASIN AGREEMENT
During this same early 1990s time period, the four states sharing
the Murray-Darling Basin's water resources, and the Australian

Reform Programme, Organisation for Econ. Cooperation aod Dev. Report 8 (2010)
(Austl.), availableat http://www.myoung.net.au/water/publications.php.
34. See generally Council of Australian Governments' Water Reform Framework,
Communique, Env't Austl. Marine and Water Div., (1994) (Austl.)
35. Council on Australian Governments' Water Reform Framework, supra note
34, at 3.
36. Id. at 3-6. See also Young, supra note 33, at 10 (outlining requirements of the
National Competition Policy).
37. Agreement to Implement the National Competition Policy and Related
Reforms, The Council of Australian Governments 2-3 (April 11, 1995) (Austl.).
38. Id.
39. Young, supra note 33, at 10.
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Capital Territory, formulated a new agreement sharing the waters of
the Basin.o Finalized in 1994, the Murray-Darling Basin Agreement
is one of Australia's most significant water policy achievements. 4' The
Agreement is notable for its imposition of the "Cap" on future
extraction of water from the Basin "in order to protect and enhance
the riverine environment."4 2 The Cap operates by freezing diversion
levels in the basin states and the Capital Territory at "baseline
conditions," defined as 1993-94 levels of development. 3 Importantly,
the Cap's intent limits diversions, not development. 4 4 Depending on
increased water use efficiency and ability to move water between
users, the Cap does not set a growth limit in water dependent sectors.
Following the federal reforms and intergovernmental agreements
of the early 1990s, the states went to work attempting to put the
broad principles into action. While the states made progress in
implementing the COAG and other reforms, by the early 2000s, an
increase in demand for water,4 5 advances in knowledge about surface
and groundwater connectivity, 6 growth in experience operating
water markets, 47 and variations in the pace of progress between
jurisdictions48 led Australian governments to begin work on the
National Water Initiative (NWI). 9
C. NATIONAL WATER INITIATIVE

Since its signing in 2004, the NWI has become an international
standard for water reform."o The NWI's primary objective is, "a
nationally-compatible, market, regulatory, and planning based system
of managing surface and groundwater resources for rural and urban

40. See generally Murray Darling Basin Agreement Part X, Div. 1 (2006) (Austl.)
(agreement no longer in force), availableat www2.mdbc.gov.au/_--.data/page/44/
Murray-DarlingBasinAgreement.pdf.
41. Young, supranote 33, at 10.
42. Murray-Daring Basin Agreement, supra note 40, at Schedule F, Section 1(a).
43. Id. at Schedule F, Sections 1(a), 2.1(a-c), 5.1, 6.1, 8, 9. See also THE CAP MURRAY-DARLING BASIN COMMISSION, http://www2.mdbc.gov.au/nrm/the-cap.html
(last visited September 6, 2010).
COMMISSION,
BASIN
MURRAY-DARLING
CAP
44. THE
http://www2.mdbc.gov.au/nrm/the-cap.htnml (last visited September 6, 2010).
45. Intergovernmental Agreement on a National Water Initiative Between the
Commonwealth of Australia and the Governments of New South Wales, Victoria,
Queensland, South Australia, the Australian Capital Territory and the Northern
Territory 1 (June 25, 2004) (Austl.), availableat www.w.gos aul
resources/documents/ Intergovernmental-Agreement-on-a-nationalwater-initiative.pdf [hereinafter NW1].
46. Id.
47. Id.
48. Id.
49. Id.
50. Young, supranote 33, at 11.
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use that optimizes economic, social and environmental outcomes." 5 '
Central to this objective is the "complete [] return of all currently
overallocated or overused systems to environmentally-sustainablelevels of
extraction."52 The NWI is meant to complete the modernization of
Australia's water management system using markets, regulations, and
water plans to achieve ambitious environmental and economic
The central vehicles for achieving NWI goals are
goals.5 3
development and implementation of statutory water plans within each
state54 and development of water markets to play a key role in
reallocation of water between users, uses, and changing values. 5 The
NWI is a broad statement of how Australia aspires. to manage its
water resources. As such, it leaves a lion's share of the difficult
implementation work to the states. At the other end of the spectrum
is the Water Act 2007 (Water Act).
D. THE WATER ACT
If the NWI represents a hands-off approach-with the
Commonwealth playing the role of convener, funder, and standardsetter while the states maintain autonomy over details-then the
Water Act represents the Commonwealth's hands-on approach. Even
with more than a decade of the Murray-Darling Basin Cap, severe
drought continued in eastern and southern Australia, defeating the
goal of balancing human and environmental water needs in the
Murray-Darling Basin. 7 After initially proposing a Commonwealth
takeover of water management in the Basin, Prime Minister John
Howard and the states negotiated the Water Act to enable the
Commonwealth to play a larger role in managing the Murray-Darling
Basin as one connected resource."
The Water Act, therefore, created the Murray Darling Basin
Authority (the Authority) under the direction of a Commonwealth
Minister for Water, and charged it with writing a Basin Plan for
managing the Murray-Darling Basin by 2011.60 Broadly, the objectives
of the Water Act are:
(i) to ensure the return to environmentally sustainable levels of
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.

NWI, supra note 45, at 3.
Id. at 4.
Id. at 3-4.
Id. at 3.
Id. at 10-11.
See generally Water Act 2007 (Cth) (AustI.) [hereinafter Water Act].
Young, supra note 33, at 11.
Id.
Id.
Water Act, 2007, §§ 171-72 (Austl.); See also id. §§ 20-21
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extraction for water resources that are overallocated or overused;
and (ii) to protect, restore and provide for the ecological values and
ecosystem services of the Murray-Darling Basin . . .; and (iii) ...

to

maximize the net economic returns to the Australian community
61
from the use and management of the Basin water resources.
Demonstrating the importance of meeting these goals in the
Murray-Darling Basin, the Basin states and the Commonwealth agreed
to the Water Amendment Act 200862 (Water Amendment Act) as an
addition to the Water Act. Under the Water Amendment Act, the
states agreed to refer constitutional powers, specifically those
necessary to carry out water resource planning for the Murray-Darling
Basin, to the Commonwealth via the Authority." That the states were
willing to give away constitutional power underlines the stakes
involved in the Murray-Darling Basin. Like the NWI, much of the
focus of Water Act implementation is on using planning and markets
to meet environmental and economic goals. As a main feature of the
Basin Plan, the Water Act calls for the establishment of
"environmentally sustainable limits"64 on water withdrawal, called
Discussed further below,"
sustainable diversion limits (SDLs). 65
SDLs have the potential to change the face of water use in Australia
by implementing a broad re-balancing of water between consumptive
and environmental uses.
Under both the Water Act and the NWI, water allocation
planning and water markets take center stage. In turn, this paper
primarily describes these key reforms. However, understanding the
role that planning and markets will play first requires a basic
understanding of how Australia manages water use. The next section
discusses the basics of the Australian system of water management
and proceeds with a more in-depth analysis of planning and water
markets.
IV. AUSTRALIAN WATER MANAGEMENT BACKGROUND
The following is a discussion of how water is distributed and
managed in Australia. This outline is based on the system that each
state either has adopted or is in the process of adopting as part of
Different states use different
their commitment to the NWI.
61. Id. § 3(d)(i)-(iii).
62. Water Amendment Act, 2008, § 18A, sched. 1 (Austl.), available at
http://www.comlaw.gov.au/ComLaw/legislation/actl.nsf/0/A9C1E194971C0539C
A2575220026977F/$fde/1392008.pdf.
63. Id. §§ 18A-18B.
64. Water Act, 2007, § 20(b) (Austl.).
65. Id. § 23.
66. See discussion infra Part V.B.2.
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terminology and are at varying stages of adoption. For the sake of
simplicity, this paper therefore uses the NWI's general terminology
and structure.
A. ANATOMY OF A CONSUMPTIVE WATER RIGHT UNDER THE NWI
Management of consumptive water rights under the NWI is based
on 1) dedicating a 'pool' of the water resource to consumptive use; 2)
dividing that pool into shares and creating permanent water rights
based on those shares; and finally 3) determining each year how much
water to allocate to each share based on how much water is available
that year. 7 The NWI calls permanent water rights 'water access
The NWI defines
entitlements' or simply 'entitlements.' 6 8
entitlements as "perpetual or open-ended share[s] of [a] consumptive
In other words, water
pool of a specified water resource."6 9
entitlements define a user's maximum share of available water. The
actual amount of the share available for use under an entitlement
changes each year depending on water availability and relevant water
plan guidelines.7 0 Water rights may also contain some form of use
approval that allows water to be used on a specific.site.n
The volumetric amount of water assigned to an entitlement
The
holder to use in any one water year is called an 'allocation.'7
NWI defines an allocation as "the specific volume of water allocated
to water access entitlements in a given season, defined according to
Australian water
rules established in the relevant water plan.",7
managers speak of "making allocations to entitlements" to describe
the process of delivering water to entitlement holders; in consultation
with "the relevant water plan,"7 1 managers make water allocation
decisions that reflect the scarcity of water for the year. 5 In an
extreme example, during the 2008-09 water year, some entitlement
holders in the state of Victoria received zero percent allocations to
their entitlements due to several years of extreme drought.76 Some
states differentiate between high and low reliability entitlements,
making allocations to high reliability entitlements first before

67. NWI, supra note 45, at 3-4 (italics omitted).
68. NATIONAL WATER COMMISSION, AUSTRALIAN WATER MARKETS REPORT 20082009 13 (December 2009) [hereinafter NATIONAL WATER COMMISSION], available at
http://www.nwc.gov.au/resources/documents/AWMR_08-09_Full-report.pdf.
69. NWI, supra note 45, at 5-6.
70. Id.
71. Young, supra note 33, at 18.
72. NATIONAL WATER COMMISSION, supra note 68, at 15.
73. NWI, supra note 45, at 30.
74. Id.
75. NATIONAL WATER COMMISSION, supra note 68, at 15.
76. Id. at 83.
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allocating any water to low reliability entitlements.

7

Figure 1: Anatomy of an Australian Water Right
B. WATER RIGHT "UNBUNDLING"
Australian water rights can be described as a combination of
several distinct elements: a permanent entitlement, a yearly allocation,
and some form of use approval specific to a piece of land 78 The NWI
and other reforms in Australia have encouraged states to legally
separate, or "unbundle," water rights into these elements.7 9
Unbundling begins by allowing water entitlements to exist separate of
land title.o One need not own land to own water.81 Water rights are
further unbundled by separating entitlements from their yearly
allocations and site use approvals." This enables efficient and lowcost trading of either the permanent entitlement, or an entitlement
Without using the term 'unbundle,' the
holder's yearly allocation.
NWI calls for "progressive removal of barriers to trade in water"
and the states seem to have agreed that unbundling is one of the
primary ways to implement this objective. 5

77. Id. at 15.
78.

Id. at 13-15.

79. Id.
80. Id. at 13.
81.

Id.

82. Young, supra note 33, at 18.
83. Id.
84.
85.

NWI, supra note 45, at 4.
See Young, supra note 33, at 12.
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C. OTHER CHARACTERISTICS

Several other. important characteristics of Australian water
management deserve mention. First, almost all water use in Australia
is metered.8 6 Metering is essential to make the yearly, volumetric
allocation system enforceable. Second, though specifics vary by state,
irrigation infrastructure operators such as private or state-owned
irrigation corporation or trusts hold a significant proportion of water
As a result of
entitlements on behalf of their members.
implementing the 1994 COAG reform recommendations and the
National Competition Policy, these water infrastructure owners and
water suppliers have been separated from the water. policy
development process."
In other words, to promote competition,
Australia has severed the connection between water regulators /
policy makers, and water suppliers. These structures lead to a final
notable characteristic of Australian water management: most water
users in Australia pay to use water. Australia's reforms have included
a "move toward full cost pricing in both urban and rural areas.""
Charging for water is therefore becoming a means to promote
investments in water use efficiency."
V. WATER PLANNING IN AUSTRALIA
Australia's system of making yearly allocation decisions based on
relevant state water plans makes those plans powerful vehicles to
promote changes in water use. Plans define how water allocations to
entitlements will change as conditions change to meet broad goals of
resource use and environmental health. Water planning reforms are
central to both the NWI and the Water Act. The NWI provides broad
guidelines to the states to undertake its own planning effort, while the
Water Act prescribes a set format for the Basin Plan that will guide
water management in the Murray-Darling Basin. The next section
begins with a general discussion of how Australia implements water
allocation planning, followed by discussion of both NWI and Water
Act planning specifics.

86. Id. at 9.
87. NATIONAL WATER COMMISSION, supra note 68, at 1617.
88. Young, supra note 33, at 12.

89. Id.
90.

Id. at 26.
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A. WATER PLANNING GENERALLY
Water plans exert their greatest impact by influencing yearly
allocation decisions. Water allocation planning can define how
entitlement holders and the environment share the burden of
scarcity. One mechanism for implementing change is by varying the
sizes of "pools" of water set aside for different water uses." In a
simplified example, a state could define a consumptive use pool, an
environmental pool, and a river operation pool. The relevant water
plan could determine which of these pools is "filled" first by available
Likely, river operation water, possibly including some
water.
environmental water, is the first pool to fill because without it, the
entire system might not be operable and basic environmental needs
might not be met. Next, the consumptive pool and an additional
environmental pool might be filled. Planners may distribute any
excess water, above the amount accounted for, to consumptive or
environmental uses as needed. Subject to the specific laws of each
'
state, water planners can vary the sizes of the pools.

91.

NWI, supranote 45, at 5.
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Figure 2: Theoretical diagram of water allocation pools
B. WATER PLANNING UNDER THE NWI AND THE WATER ACT
The NWI recognizes the importance of water plans to
"determine water management and allocation decisions to meet
productive, environmental and social objectives."12 Further, the NWI
requires that states and territories write water plans to provide for
"secure ecological outcomes by describing the environmental and other
public benefit outcomes for water systems and defining the appropriate
water management arrangements to achieve those outcomes."93 For
its part, the Water Act uses development of a Basin Plan for the
Murray-Darling Basin as its central implementation mechanism.9 4
The planning goals of the Basin Plan include establishing
"environmentally sustainable limits on the quantities of surface water

92. Id. at 7.
93. Id.
94. Water Act, 2007, § 20 (Austl.).

112

WATER LAWREVIEW

Volume 14

and ground water that may be taken from the Basin," and optimizing
"economic, social and environmental outcomes."5
Though the NWI and the Water Act are distinct in many ways,
the NWI heavily influences the Basin Plan that will result from the
Water Act and reflects many of the same goals." Perhaps the most
important shared characteristic of the NWI and the Water Act is the
bold step of placing environmental water use equal to or ahead of
consumptive use in priority. Both the NWI and the Water Act
incorporate a variety of strategies meant to shrink the consumptive
An
pool and dedicate more water to the environmental pool."
examination of one state's recent NWI water .allocation planning
efforts as well as specifics of the Basin Plan process demonstrate how
water allocation planning can be used to meet environmental and
other goals.
1. NWI Water Allocation Planning Example: South Australia
Water planning in South Australia occurs primarily through
development of "Water Allocation Plans" (WAPs) by regional bodies
called Natural Resource Management boards (NRM boards)." WAPs
"set out principles associated with the determination of water access
entitlements and for the taking and use of water so that. . . an
equitable balance is achieved between environmental, social and
economic needs ... and ... the rate of the taking and use of the
water is sustainable."" These goals reflect the NWI's requirements.
South Australia's implementation approach is to set firm goals and
then prescribe implementation requirements including, where
necessary, conditioning water use on meeting environmental and
other targets. 1o
For example, in South Australia's Barossa Prescribed Water
Resources Area WAP, diversion of surface water from rivers is
specifically conditioned on flows exceeding a "threshold flow rate."'

95. Id.
96. See id. § 21(4)(c) (stating that the Basin Plan should "have regard to the ...
National Water Initiative").
97. Water Act, 2007, § 23 (Austl.) (requiring a "long-term average sustainable
diversion limit for the Basin water resources . . . [to] reflect an environmentally
sustainable level of take"); See NWI, supra note 45, at 4 (calling for "complete return
of all currently overallocated or overused systems to environmentally-sustainablelevels of
extraction") (emphasis in original).
98. Natural Resource Management Act, 2004, c. 4, § 76(1), (S. Austl.).
99. Id. § 76(4)(b).
100. Government of South Australia, Adeliade & Mount Lofty Ranges Natural
Resources Management Board, Water Allocation Plan: Barossa Prescribed Water
Resources Area 36 (2009), availableat http-//www.amlrnrm.sa.gov.au/
PolicyandPlanning/WaterAllocationPlans/BarossaWAP.aspx.
101. Id.
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The bases for flow targets are flow needs during specific times of year
and the frequency of certain types of flow events.'0 2 For example, the
WAP assigns a flow target for "baseflow" needs, as well as an
"overbank" flood level with a required frequency of "every 10
years."' 03 The Barossa WAP does not reduce consumptive water use
across the board to meet environmental goals because "the current
level of development approximates the sustainable extraction level,"
but it does contain a provision to review this policy and implies that
the Barossa WAP could reduce allocations to consumptive use if
necessary.104 Another example of a firm condition on water use is a
restriction on irrigation in the Murray River Prescribed Watercourse
WAP. For irrigation in the River Murray Irrigation Management
Zone, "water shall only be used for irrigation where it achieves a
The above WAP
water-use efficiency of no less than 85%." 15
plans can strictly
water
to
which
extent
the
demonstrate
requirements
prescribe the use of water in South Australia. Other states take
different approaches, but in the end, much of the planning effort
under the NWI is similar to South Australia's work.
2. Planning under the Water Act: Murray Darling Basin Plan
The creation of a Basin Plan that guides water management in the
Murray-Darling Basin is the primary mechanism implementing the
Like individual state plans, the Basin Plan is being
Water Act.'
prepared in regard to the NWI's goals and objectives.' 7 One primary
illustration of the Water Act's consistency with the NWI is the setting
of "sustainable limits of .. . water that may be taken from the Basin,"
called SDLs.' 0 8 SDLs will impose an "environmentally sustainable
level of take" on water uses throughout the Murray-Darling Basin.' 0 9
The Murray-Darling Basin Authority is working on defining
methods for implementing SDL's, beginning with identifying four

102. Id. at 12-13.
103. Id.
104. Id. at 30. See also Natural Resource Management Act, 2004, c. 7, §§ 132(1)-(2),
(S. Austl.) (giving the Minister power to restrict or limit water diversion and require
passage of flows from behind dams if water availability cannot meet demands
including demands of ecosystems).
105. Government of South Australia, South Australian Murray-Darling Basin
Natural Resources Management Board, Water Allocation Plan for the River Murray
Prescribed Watercourse 29 (2009), availableat http://www.samdbnrm.sa.gov.au/
LinkClick.aspx?fileticket-sl%2fxzoUl14A%3d&tabid=433.
106. Water Act, 2007, § 3 (Austl.).
107. Id. § 21(4)(c)(i).
108. Id. § 20(b).
109. Id. § 4 (defining "take" as ". . . to remove water from, or to reduce the flow of
water in or into, the water resource").

WATERLAWREVIEW

114

characteristics that comprise environmental
Basin:

Volumel14

sustainability in the

10

(1) Key environmental assets (i.e. Ramsar-listed wetlands);
(2) Key ecosystem functions (i.e. floodplain inundation);
(3) The productive base (i.e. salinity reduction necessary to
keep
land productive);
(4) Key environmental outcomes (i.e. recovery of a specific
riparian
site).
With regard to each characteristic, the Basin Plan will determine the
necessary "environmental water requirements.""'
Meeting these
requirements will likely require expanding the environmental water
pool and shrinking the pool of water available for consumptive use.
SDLs will be expressed and enforced as "long-term annual average
quantities of water that can be taken, on a sustainable basis" from the
Basin." 2
The Murray-Darling Basin Authority tests these long-term
average numbers under various climate scenarios and simulations to
determine the impact to consumptive water use of providing
The simulations test
environmental water requirements.".'
"combinations of hydrologic management strategies" and experiment
with a host of existing management tools such as water entitlement
and allocation rules, in an attempt to have the smallest possible
Despite attempts to minimize
impact on consumptive users.'14
impacts that the reallocation of water to environmental uses will have
on consumptive users, the irrigation community is concerned about
its future. The next section details some of the strategies that water
plans under the NWI, including the Basin Plan, are using to appease
these concerns.
3. Risk Assignment for Allocation Reductions
Because water allocation planning has the potential to result in
reallocation of water among consumptive, environmental, and other
uses, the NWI places a great deal of importance on laying out
guidance for how to spread the risks associated with these changes.
In other words, water plans are required to include mechanisms that
spread the burden of possible changes, including reductions in water
allocations. The NWI lays out a detailed framework for assigning

110.
111.
112.
113.
114.

SustainableDiversion Limits Issue Paper,supra note 14, at 15-16.
Id. at 19.
Water Act, 2007, § 22 (Austl.).
SustainableDiversion Limits Issue Paper,supra note 14, at 37, 39.
Id. at 39-41.
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risks to changes in allocations through the water allocation planning
process."' For changes in allocations resulting from climate-related
changes or periodic natural events such as fire, the NWI requires that
entitlement holders bear all the risk. 16 For changes in allocations
that result from improved knowledge about the. capacity of the
resource, the NWI requires entitlement holders to bear the risk until
2014, after which entitlement holders, the state, and Commonwealth
will share the risks.' 17 For reductions in allocations resulting from
policy changes, reducing the consumptive pool to promote
environmental outcomes, the NWI requires that the government bear
the risk unless all involved parties agree on a different risk sharing
arrangement."8 It is unclear how exactly the government will share
the risks associated with policy changes that reduce water allocations
to consumptive users. Possible solutions that come to mind include
government compensation to entitlement holders for reduced
allocations that result from policy decisions, or government
sponsored infrastructure projects that enable more efficient use of
Whatever decisions the government
reduced water allocations.
makes, risk-sharing arrangements will play a vital role in public
acceptance of reform implementation.
The single most striking characteristic of water allocation
planning under Australia's recent reform framework is that it has
significant potential, in and of itself, to balance water use between
competing uses. Plans under the NWI, including the Basin Plan for
the Murray-Darling Basin are not merely aspirations or strategies.
Plans are enforceable and, more importantly, malleable to account for
changing conditions. If water allocation planning is the key backstop
of Australia's water reforms, water markets symbolize the single most
important moving part. Within both the NWI and the Water Act,
water markets are a primary vehicle for moving water between users
and uses. The next section discusses Australia's use of water markets
and the importance of this innovative tool in enabling Australia to
weather drought and sustain water use, despite its infamy as the driest
inhabited continent in the world.
VI. WATER MARKETS IN AUSTRALIA
The topic of water markets in Australia fills the pages of many
journals, reports, and books. This paper therefore, does not provide
an in-depth, technical discussion of the economics and intricacies of
water markets. Rather, the discussion of markets serves as an
115. NWI, supranote 45, at 8-9.
116. Id. at 8.
117. Id. at 8-9.
118. Id.at9.
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introduction to the mechanics of the Australian water market and its
role in water reform. Specifically, water markets are a primary vehicle
for achieving various- reform goals, from providing security to water
users in the face of water scarcity, to moving water from consumptive
to environmental uses.
The "unbundled" nature of Australian water rights means that a
variety of trading options exist. First, trade in allocations, called
temporary trading, involves intra-year trading of volumes of water
allocated to entitlement holders.1 19 The second category of trading
involves permanent transfers, or trades of water entitlements.12 0
Within each category, trade can be divided into two categories: high
versus low reliability entitlement and allocation trades.' 2 ' Traders
trade water for a variety of reasons. For irrigators, the primary
motivation for purchasing and selling water is managing uncertain
supply.12 2 For uncertainty about yearly allocations, water markets
allow irrigators within and between seasons, to shore up their water
supplies to ensure they have enough water for their crop in the shortterm.'23 In fact, one study showed that in part of the Murray-Darling
Basin, "the lower the seasonal allocation, the larger the proportion of
total water use is provided through market exchange." 24
A. DISSECTING A TYPICAL IRRIGATION WATER TRADE

Three realities of irrigated agriculture influence buying and
selling water. First, some years' water allocations may be insufficient
to meet irrigation demands. Second, market conditions, such as the
value an irrigator might expect to receive for their crop, also change
yearly. Finally, some irrigators grow crops that require water every
year, such as fruit trees or grape vines, while other irrigators plant a
yearly crop that may fallow if necessary. Water markets allow
irrigators to manage each of these realities in unique ways. On the
selling side of an allocation (temporary) trade, you might find an
irrigator growing a yearly crop such as rice, grain, or forage, who has
decided that selling water in that year will provide a better return on
their investment than growing and selling their crop.125 The buyer in
the same example would likely be a dairy farmer or other irrigator
with significant investment in long-term assets for whom one year
119. NATIONAL WATER COMMISSION, supra note 68, at 2.
120. See id.
121. See id. at 15.
122. Henning Bjornlund, Can Water Markets Assist Irrigators Managing Increased
Supply Risk?: Some Australian Experiences, 31 WATER INTERNATIONAL 221, 227
(2006).
123. Id. at 226.
124. Id.
125. See id. at 230.
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The seller, therefore, fallows
without water could spell disaster.'
their land and sells that year's water allocation to the dairy farmer
who cannot survive a year without water. Neither the buyer nor the
seller has sacrificed any long-term viability.
Another option for the dairy farmer in the previous example
Purchasing a new
would be to enter the entitlement market.
permanent entitlement would increase long-term investment security.
In other words, if a string of low water years demonstrated that the
dairy farmer's existing entitlement was no longer sufficient for their
needs, or if the dairy farmer planned to expand their operation, they
could purchase additional permanent water, thereby increasing their
long-term water security.127
The above described trading played a vital role in keeping Australian
irrigators viable during the intense droughts, increased water scarcity,
and policy changes of the last decade."' Some additional observed
characteristics of water sellers help to illustrate this point. First,
scarcity has caused some irrigators to give up irrigation almost
entirely and sell yearly water allocations instead of a crop.1 Most of
these irrigators have traded long-term irrigation for a mixture of
selling water, a limited amount of irrigated and dryland farming, and
off-farm work.130 It is important to note that while this category of
seller has given up some irrigation, the ability to sell water has
enabled them to stay on their farm and within their farming
community.'3 1 A second category of seller identified are farmers in
the process of developing their farm who have enough water but do
not yet have the infrastructure to put it to use. 132 These farmers will
sell water until their farm is fully developed. Finally, a third category
of seller uses the market opportunistically to sell water in some years
and buy water in others, presumably depending on changes in
Thus, water markets often
commodity prices and water values.13
enable irrigators to maintain a rural living even if irrigation is not
viable in any given year, or in general. In other words, Australian
water markets are increasing investment security and allowing farms
to remain viable businesses without water, with significantly less
water, or with widely variable seasonal water allocations.
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See id. at 227.
See id. at 229.
Id. at 230.
See id. at 229.
Id. at 230.
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B. WATER MARKET ACTIVITY

In and of themselves, water entitlements have become
valuable assets, with data indicating some returns in excess of fifteen
percent per year from owning an entitlement."' In the 2008-09 water
year, permanent entitlement transfers throughout Australia totaled
1800 gigaliters (GL) (approximately 1,459,000 acre-feet),' 35 while
trading in temporary allocations totaled 2158 GL (approximately
1,749,000 acre-feet).'13 Compare this with allocation trades of about
25 GL (approximately 20,000 acre-feet) per year from 1987-1994 and
the growth of the market is obvious.'" 7 The 2008-09 trading activity
was valued at $2.2 billion (AUD) for entitlements, and $606 million
(AUD) for allocations."' High-reliability entitlements are the most
valuable 'product;' with some traded for as much as $2,200 (AUD) per
megaliter (ML),139 while allocations traded for an average of $350 per
ML (AUD) in 2008-09.uo4
C. WATER MARKETS AND THE ENVIRONMENT

While the importance of markets in increasing water security
for irrigators cannot be understated, another important function of
water markets is reallocation of water to environmental uses. In the
parlance of the NWI, water markets can help move water from the
consumptive pool into the environmental pool through entitlement
purchases. 141 In recent years, the Australian Commonwealth and
states dove headfirst into purchasing water for the environment. As
of June 30, 2009, state and federal programs had allocated an
estimated $3.8 billion (AUD) to purchasing entitlements, with eighty
In 2008, the
percent provided by the Commonwealth. 14 2
Commonwealth announced $3.1 billion for purchasing water in the
Murray-Darling Basin for environmental purposes through the
"Restoring the Balance in the Murray-Darling Basin" program, also
referred to as the "Commonwealth buyback."' 3 The total amount of
water under contract through this program by June 30, 2009 was 612

134. See Henning Bjornlund and Peter Rossini, An Analysis of the Returns From An
Investment in Water Entitlements in Australia, 13 PAc. RIM PROP. RES.J. 344, 348 (2007).
135. One gigaliter, or GL, is approximately equivalent to 810.7 Acre-feet, or 264
million gallons.
136. NATIONAL WATER COMMISSION, supra note 68, at 24.
137. See Bjornlund, supra note 122, at 225.
138. NATIONAL WATER COMMISSION, supranote 68, at 29.
139. One megaliter, or ML, is approximately equivalent to 0.8 Acre-feet, or 260,000
gallons.
140. NATIONAL WATER COMMISSION, supranote 68, at 26, 29.
141. See id. Figure 2.2, at 14.
142. Id. at 39.
143. Id.
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GL (approximately 496,000 acre-feet), with 588 GL (approximately
477,000 acre-feet) worth of completed transactions secured through
the 2008-09 season.14 4 Despite these seemingly impressive numbers,
the Commonwealth buyback program is far from meeting the
requirements necessary to recover the Murray-Darling Basin.145
D. NEGATIVE WATER MARKET CONSEQUENCES

Market development has also had some negative consequences
for the environment and water availability. One problem is that the
increasing value of water entitlements has activated unused
entitlements, sometimes called "sleeper" and "dozer" water
entitlements.1 4 1 For example, an active water market motivates
irrigators with larger entitlements than they need to sell their excess
water. Whereas this "excess" water was once going unused, the new
owner is now more likely to use the water and further stress water
availability. 147 Similarly, users who owned licenses but used none of
their water have sold entitlements to new users who activate the
entitlement creating "new" competition for scarce water.
Another problem that the states are currently addressing is the
Early in Australia's market adoption
issue of water carry-over.
process, some states did not allow entitlement holders to carry
unused water over from one season to the next. 148 The result was "a
regime that encouraged water users to sell or use water that would
have most profitably been saved for use in another year. . . [and]
tended to draw down supplies too quickly and increase supply
variability."' 49 In other words, users would draw down all available
supply in a given year, even if doing so was unnecessary. The result in
the following year, was a smaller supply than if the user were allowed
to carry-over that unused water. Some states have addressed this issue
by instituting mechanisms to allow for carry-over, while other states
are in the midst of addressing this issue."'5
Despite these problems, by combining these advanced water markets
with water allocation planning, Australia positioned itself for a
breakthrough in water management. Both these devices will continue
to evolve as experience and innovation open up new opportunities.
For example, water markets already play one of the most significant
roles in Australia's reforms, but that significance promises to increase
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with time. Although Australia's advanced water markets support high
levels. of trade, compared to the rest of the world, Australia already
plans to make them yet more efficient and increase potential benefits
to irrigators and the environment.And even without improvements,
the markets and allocation plans are vital to Australia's long-term
prospects. The next section takes key aspects of Australia's reforms
and translates them into lessons applicable to U.S. water management
and policy.
VII. 20+ YEARS OF REFORM ON THE DRIEST INHABITED
CONTINENT: KEY LESSONS FOR THE UNITED STATES
In terms of water management, Australia and the United States are
more different than they are similar. Outside of basic similarities like
state control over water management, the two countries take
fundamentally different approaches to managing water resources.
Because much of Australia has so little water to manage, the country
must use every drop with the utmost care. Thus, intense drought and
prolonged scarcity are forcing reform and innovation. In the United
States, water scarcity is not a pressing issue in the public's mind and
the appetite for reform is marginal at best."' In addition to a lack of
motivation, a variety of barriers in current U.S. water policy darken
against
strong constitutional protection
reform prospects:
government interference with private property rights; 1 2 the
patchwork of divergent laws and regulations governing water use,
such as the prior appropriation doctrine in the western United
States;" and the sheer number of different state and federal water
managers with conflicting and / or overlapping authorities. 154 While
this list is not exhaustive, it quickly becomes clear that reform in the
United States will be an uphill battle.
However, stopping the analysis there would be a grave
disservice. Climate change, natural climate variability, and a booming
population in the United States will lead to more Australia-like water
scarcity in the near future."' These factors have already lead to

151. See Keith Schneider, U.S. Faces Era of Water Scarcity, CIRCLE OF BLUE WATERNEWS
(July 9, 2008), http://www.circleofblue.org/waternews/2008/world/us-faces-era-ofwater-scarcity/.
152. See Tulare Lake Basin Water Storage Dist. v. United States, 49 Fed. Cl. 313, 319
(2001) ("In the context of water rights, a mere restriction on use . . . completely
eviscerates the right itself since plaintiffs sole entitlement is to the use of water.")
(emphasis added).
153. BYRON ALLIN, AN EXAMINATION OF THE UNITED STATES' SYSTEM OF WATER
MANAGEMENT 27-28 (School of Public Admin. ed., 2008), available
at https://dspace.library.uvic.ca:8443/bitstream/1828/2917/1/allin-byron.pdf.
154. Id. at 6, 32.
155. See HENNING BJORNLUND, WATER SCARCITY AND ITS IMPLICATIONS FOR LAND
available at
5 (2008),
FROM
AUSTRALIA
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serious water shortages, including shortages in "wet" regions of the
United States such as the Southeast. In 2007, one of Atlanta,
Georgia's primary water sources, Lake Lanier, came within months of
running out of water to supply the city's booming population.156 And
one need not look far to find other examples where existing U.S.
water resources and water resource management policies are failing
in the face of increased scarcity.'
The need for reform at every level in the United States, from
individual states to the federal government, is clear. Australia's
reforms provide us an opportunity to learn from a country facing
unprecedented water scarcity. Looking at Australia is like looking
into a crystal ball and seeing the United States with a changed climate
and 120 million more people competing for water resources.1 5 But
because of the differences between Australia and the United States,
the issue is not whether the United States can implement the same
water management reforms as Australia, but whether the United
States can learn the key lessons from Australia's efforts. In other
words, what can the United States learn about the systems and
policies of reform that will enable us to rise to the challenge of an
Australia-like future?
A. SHARED COMMITMENT IS VITAL: THE UNITED STATES SHOULD SEEK
NATIONAL AGREEMENT ON BROAD REFORM PRINCIPLES

Perhaps the most powerful commitment Australia made
through its recent reforms was the statement that "better
59
management of Australia's water resources is a national issue."'
Despite the fact that individual states in Australia oversee water
management, the states recognize that the Commonwealth can play a
vital role in catalyzing water policy reform and innovation. Through
the NWI, the states also give formal recognition to the benefits of
adopting consistent water management policies that easily translate
across state borders.16 0

http://www.rics.org/site/download-feed.aspx?fileID=7039&fileExtension=PDF.
156. Robert Glennon, Unquenchable: America's Water Crisis and What to do

About It 23.(2009).
157. Id. at 17-18; see also ROBERT GLENNON, WATER FOLLIES: GROUNDWATER PUMPING
AND THE FATE OF AMERICA'S FRESH WATERS 1-224 (2002) (describing numerous

examples of unsustainable water management practices across the United States);
WILLIAM ASHFORTH, OGALLALA BLUE: WATER AND LIFE ON THE HIGH PLAINS 22, 24-27

(W.W. Norton & Co., Inc. 2006) (detailing development and examples of overuse of
the Ogallala Aquifer, one of the U.S.'s largest sources of groundwater for agricultural
irrigation).
158. See GLENNON, supra note 156, at 18.

159. NWI, supra note 45, § 3, at 1 (emphasis added).
160. See id. § 7 at 2.
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The time has come for the United States to develop a similarly
broad vision. Current water resource management in the United
States is an amalgam of diverse state laws mixed with a variety of
federal agencies and programs."' What the United States lacks is
focus-something to bring all of these forces into alignment, working
toward a common goal. For instance, the U.S. states and federal
government could negotiate a set of high-level water policy principles,
similar to the NWI in Australia, which lay out a vision for the future
of water management. Organized around the unifying principle of
policy and technological innovation in the face of growing water
scarcity, such a statement would serve several purposes. First, it
would be a powerful recognition that the United States faces a waterscarce future and that reform is necessary. Second, it would promote
communication between states and between state and federal water
managers, improving coordination, reducing conflict, and making
U.S. water management more consistent. Finally, a national water
policy platform would provide a new basis for federal funding to the
states, encouraging water policy reform. In a more water-scarce
future, patchwork water management will lead, at best, to patchwork
success. The United States can improve by developing a cohesive
national commitment to water policy reform and innovation.
B. WATER RIGHTS COME WITH WATER RESPONSIBILITIES
In addition to a top-down national commitment to reform, the United
States must also foster a grassroots commitment to smart water
management by developing a sense of partnership and shared
responsibility between water users and water regulators. In Australia,
like in the United States, water is a public resource. In both countries
water right holders do not own water, rather, they own a right to use
water subject to the government's management of the resource in the
Australia's NWI recognizes that "the
interest of the public.
framework within-which water is allocated attaches both rights and
responsibilities to water users-a right to a share of . .. water . .. and a

responsibility to use this water in accordance with usage conditions
set by the government."."' For its part, the Australian government
has "a responsibility to ensure that water is allocated and used to
achieve socially and economically beneficial outcomes in a manner
that is environmentally sustainable."1 3
Water users in the United States too easily (and too often)
confuse their right to use water with a right to unfettered control over
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163.

supra note 153 at 6, 32.
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the resource. 164
Many state governments in the United States
encourage this confusion, either purposefully or through budget
decisions, by taking a hands-off approach to water management.16 5
This system has not, and will not., serve the United States well in the
Water users must trust the
face of growing water scarcity.
government to manage the resource in their interest, and the
government must trust water users to exercise care in using the
resource. In other words, water users and state governments must
share the responsibility of managing their water resources.
This recommendation would be easy to dismiss as a truism
However, recognizing shared
with little potential impact.
responsibility over water management addresses one of the
fundamental barriers to reform in the United States. Namely, water
users fear that water policy changes necessarily result in negative
One lesson from Australia's experience however, is
consequences."
that innovations such as water markets have saved water users from
some of the worst impacts of prolonged drought. Developing a
shared sense of responsibility over water management is an important
first step to enabling the scale of reforms the United States needs to
meet future water challenges.
C. WATER CROSSES BOUNDARIES, SO TOO SHOULD EFFECTIVE WATER
MANAGEMENT

In addition to sharing the responsibility of smart water
management within jurisdictions, a national perspective on water
management necessitates policies that cross boundaries.Boundaries
can be administrative, such as county, state, and national boundaries,
or they can be hydrological, such as boundaries between surface and
subsurface water supplies, or between watersheds. But regardless of
the type of boundary, all water crosses boundaries. Policies that take
water's trans-border properties into account best manage this
resource. In Australia, states and territories cooperatively manage
their shared water source, the multi-jurisdictional Murray-Darling
Basin.'
Recently that cooperation has coalesced into the crossboundary Murray-Darling Basin Authority writing a truly crossboundary Basin Plan.166 For hydrological boundaries, Australia's

164.

See David

J. Hayes, Privatization and Control of U.S. Water .Supplies, 18
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RESOURCES & ENV'T 19, 23 (2003).
165. See ALLIN, supra note 153, at 6.

166. See Jack Sterne, Instream Rights and Invisible Hands: Prospects for Private
Instrean Water Rights in the Northwest, 27 ENVTL. L. 203, 224 (1997).
167. History of the Murray-Darling Basin Agreement, MURRAY-DARLING BASIN
COMMISSION, http://www2.mdbc.gov/au/about/historymdbc.html (last visited Sept.
12, 2010).
168. See MURRAY-DARLING BASIN AUTHORrrY, THE BASIN PLAN - LEGISLATIVE
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NWI succinctly commits states to "recognition of the connectivity
between surface and groundwater resources and connected systems
managed as a single resource."169 The "single resource" idea, that water
should be managed by a set of consistent rules no matter where it is
located, is the key to effective cross-jurisdiction water management
Managing water as a single resource addresses water scarcity
by promoting consistent, holistic management. Too often in the
United States when water crosses a state border or infiltrates into an
aquifer it becomes subject to a different set of rules.17 e And these
rules often have little to no regard for the rules on the other side of a
Water management that is inconsistent across
boundary.' 7 1
boundaries is a recipe for conflict. It can pit groundwater pumpers
against surface water users, or one state against another in a race to
The United States should learn from Australia's
the bottom.
commitments to manage connected water resources as a single
resource. For instance, in pursuing an NWI-like set of principles for
U.S. water reform, the United States could develop a mediation
forum other than the courts, in which states would work in a nonadversarial setting to agree on cross border water management.
Similarly, participants in this forum could develop. a set of model
rules for conjunctive management of connected surface and ground
The more scarce water becomes, the more
water resources.
important it will be to manage connected waters as a single resource.
Now is the time to put infrastructure in place to facilitate the
transition to better cross-boundary water management in the future.
D. WATER USE MEASUREMENT IS THE FOUNDATION OF WATER USE
MANAGEMENT

The preceding lessons have focused on high-level strategies for
reforming U.S. water management. However, none of these general
strategies can work if the details of water management are not also
addressed. Therefore, comprehensive measurement of water use is
the single most important key to addressing water scarcity. Because
agriculture accounts for a vast majority of water use both in the
United States1 7 ' and in Australia, 73 strategies to measure agricultural

http://www.mdba.gov.au/basin-plan/the-basin-plan-andthe-water-act.
169. NWI, supra note 45, § 5(x), at 4 (emphasis added).
170. See Asher Price, State Aims to Make Groundwater Rules More Uniforn, THE
STATESMAN, Feb. 28, 2010, http://www.statesman.com/news/local/state-aims-tomake-groundwater-rules-more-uniform-298450.html.
171. See id.
172. Joan f. Kenny, et al., U.S. Geological Survey, Estimated Use of Water in the
United States in 2005 4 (2009), available at http://pubs.usgs.gov/circ/1344/.
173. DENNIS TREWIN, AUSTRADLAN BUREAU OF STATISTICS, WATER AccouNT
REQUIREMENTS 1 (2010),
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water use are paramount. In Australia, near-universal water use
metering was one of the vital precursors to implementing water
markets and water allocation plans. 174 Without measurement, unmetered use and waste of water will continue to interfere with water
management, reducing questions of how much, where, and when
water is used to guesswork. While guesswork might be appropriate
for an abundant resource, the time to apply guesswork to water has
long passed. Water use measurement and metering underpins
Australia's ability to manage water and is essential for water allocation
planning and functioning water markets.
With this in mind, the United States should develop national
standards for measuring all types of water use and help fund states to
bring their efforts up to these standards. A primary focus of these
standards should be strategies to comprehensively measure
agricultural use. Increased water use measurement would increase
the capacity of individual states to regulate wasteful practices through.
metering and other strategies. And more important than its value as
a regulatory tool, increased water use measurement allows for
incentive-based water reforms. States could implement systems that
reward efficient water use and more fairly distribute available water
among users-much as Australia does through water allocation
planning.
Measurement also enables the more effective crossjurisdiction and conjunctive ground/surface water management
described in the preceding section. Finally, until all water uses are
measured, implementing high-functioning water markets will not be
possible.
Failing to implement comprehensive water use
measurement will cripple reform before it begins.
E. ADDRESS THE ELEPHANT IN THE RooM: CURRENT LEVELS OF WATER
USE

The primary reason water use measurement is such a vital key to
reform is that measurement allows water managers to develop a realtime snapshot of the amount of water being used at any given time.
In turn, water managers can compare this information with water
availability to determine whether existing water supplies are sufficient
to meet water use needs. U.S. water planning tends to focus on
actions that develop "new" water supplies or stretch existing supplies
further through efficiency improvements.17 , While these actions are
AUSTRALIA 2004-05 9 (2006), availableat http://water.gov.au/publications/

index.aspx?Menu=Levell_9.
174. YOUNG, supra note 33, at 20.
175. See Diane K. Brownlee, The Public Vote in the Game of Water Wars: An
Unquenchable Thirst to Define and Implement "Public Values" in Western Water
Laws, 70 UMKC L. REv. 647, 657 (2002); Planning and Management, History of
Water Resources, WATER ENCYCLOPEDIA, http://www.waterencyclopedia.com/Oc-
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both viable and necessary, the United States ignores key questions
that Australia tackled head-on: is the current level of water use
sustainable for people and the environment; and if not, what
strategies might reallocate water with the least economic hardship to
water users? Without asking this question, water management in the
United States is doomed to fall short of meeting either human or
environmental needs, or possibly both. Water users are rightfully
afraid to ask this question, fearing that the answer will require them
to give up valuable water. At the same time, water managers hesitate
to ask the question because they lack the tools to address the issue in
a fair way. However, avoiding difficult questions is not good public
policy.
In the Murray-Darling Basin, Australia showed that
implementing a cap on the amount of water diverted was not the
complete bar to growth that some expected. Active water markets
eased the blow, allowing water to move between users and uses. And
while the Cap in the Murray-Darling Basin did not solve the Basin's
problems, it laid the groundwork for "sustainable diversion limits"
which might."' In the United States, the need to reduce water use in
some areas to sustain water supplies and recover failing freshwater
ecosystems will indeed be a hard reality for water users. But it need
not be a devastating reality. Where water use reduction becomes
necessary, governments can take steps to spread the burden of
increased shortage through a combination of technical support,
incentives, and compensation.
Specifically, governments can help water users change the way
Instead of
by incentivizing optimized water use.
think
they
maximizing the amount of water used in an attempt to grow or
produce as much as possible, the focus for a drier future should shift
to maximizing net returns per unit of water input. Other specific
steps could include: implementing water markets to allow water to
easily move between uses; compensating and supporting a switch
from irrigated to dry land agriculture; developing more productive,
less water intensive crop types; and eliminating incentives to
overproduce. Answering the question of whether current levels of
water use are sustainable will inevitably lead to difficult trade-offs.
However, ignoring the question will not change the reality of water
scarcity. Asking these hard questions now challenges water users and
managers alike to innovate before crisis forces more abrupt and wideranging disruption.

Pr/Planning-and-Management-Histoy-of-Water-Resources.html
2010).
176. See supra Part V.B.2.
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F. WATER MARKETS CAN HELP MAXIMIZE THE BENEFITS OF WATER
USE

Of all the water policy innovations mentioned in this article, water
markets are perhaps the most intriguing. Australia's experience with
water markets has exposed both the incredible potential and the
many pitfalls of water markets. At their best, Australia's water
markets provide water users with a flexible water "product" that can
be used, bought, or sold, depending on short and long-term goals.177
Australia's water markets provide an equitable way to move water
between consumptive and environmental uses, and maximize the
water use benefits to society. At their worst, water markets in
Australia exacerbate, existing water shortages and further pressure
environmental water needs. Thanks to Australia's experience, the
United States has the benefit of hindsight-the it can carefully pick
and choose among the best parts of Australia's water market polices
and create new policies where gaps remain.
Water markets already operate throughout the western United
States.17 ' These existing markets vary in purpose, with some focused
on purchasing water for the environment,17 ' and others focused on
Compared to
trading between farms, or between cities and farms.'
Australia, however, U.S. water markets are far less developed.
Adapting U.S. water laws and regulations to enable more efficient
water trading will require fundamental changes and no single solution
will allow water markets to thrive across the United States. Given.the
physical and regulatory diversity of the United States, markets will
instead need to develop in response to location-specific conditions
and needs. However, U.S. states should begin by analyzing barriers to
water trading inherent in their existing water laws and regulations,
and by designing new policies to encourage increased trading. At the
federal level, the U.S. government should take similar steps and
encourage market development through funding and capacity
The U.S. government should also consider, as the
building.
Australian Commonwealth has, purchasing water on behalf of high
priority environmental water needs.

177. See supra Part VI.
178. See Jonathan H. Adler, Water Marketing as an Adaptive Response to the
Threat of Climate Change, 31 HAMLINE L. REV. 730, .740 (2008).
179. See id. at 741.
180. See id. at 742-43.
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G. RESPONSIVENESS TO CHANGING CONDITIONS IS THE MEASURE OF
EFFECTIVE WATER MANAGEMENT

While water markets may be the most effective and fair method to
reallocate water, Australia has also developed innovative methods for
allocating water in response to changing conditions. Water allocation
planning under the NWI, and the Basin Plan under the Water Act,
both treat water allocation to users as more than a simple "paper
exercise." 18' Water allocations in Australia, therefore, change as
water supplies change-within single seasons and between seasons. In
contrast, the United States allocates water by the antiquated prior
appropriation system in the West, the equally antiquated common law
riparian rights doctrine in the East, or some hybrid of the two."'
These systems are not built to reflect ongoing changes in water
availability, nor are they effective at balancing water needs between
people and the environment.
Changing water management systems in the United States to promote
water allocations that reflect climatic variability and better balance
human and environmental needs requires legal and regulatory
changes, comprehensive water use measurement, and better
predictive capabilities for determining water availability. It would be
an understatement to say that making these changes would be an
uphill battle. However, the purpose of this article is to challenge the
United States to think about large-scale water reforms and not shy
away from difficult decisions. An appropriate starting place would be
to locate water scarcity "hot spots," where the United States could
pilot variations of Australia's share-based volumetric water allocation
systems on a voluntary basis at a community or watershed scale. At
the same time, the United States could develop a set of model water
allocation rules emphasizing how to adapt the models of various water

management frameworks across the United States. Water scarcity
may become the defining challenge for the United States in the
coming years; therefore, the United States must not shy away from
bold reforms and innovations.
VIII. CONCLUSION
Australia's climate presents a simple choice: manage water efficiently
and support a modern, growing nation; or manage water haphazardly
and watch as natural and human communities dry up and disappear.
Beginning in the early 1990s, Australia committed to the obvious

181. SeesupraPartV.
182. See Jeremy Nathan Jungreis, "Permit" Me Another Drink: A Proposal for
Safeguarding the Water Rights of Federal Lands in the Regulated Riparian East, 29
HARV. L. REv. 369, 373 (2005).
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choice and pursued reforms that resulted in some of the world's most
innovative water management tools and strategies. Water allocation
planning enables Australian states to execute management decisions
that reflect changing on-the-ground conditions. Allocation plans are
powerful and can make broad adjustments in water use patterns to
promote environmental benefits, encourage increased water use
One plan in
efficiency, or secure water for consumptive use.
particular, the Murray-Darling Basin Plan, will make these changes
throughout a basin that occupies a full one seventh of the continent.
While water allocation plans address scarcity at a macro level, water
markets give governments and individual water users both an
equitable tool for achieving reallocation, and a flexible, valuable asset
that enhances the security of water dependent businesses.
More broadly, the last twenty years of reforms put Australia in
a position to realize its vision of optimizing water's economic, social,
and environmental contributions. Although the River Murray may
not yet reach the Southern Ocean, and water-short irrigators still
struggle to keep their businesses viable, the tools to fix these
problems are already in place. Australia has already made some of
the most difficult decisions, such as states ceding constitutional
authority to the commonwealth to create a multi-jurisdiction manager
for the Murray-Darling Basin. Australia has also forged powerful
commitments, such as the NWI's call to return all over- allocated
systems to sustainable levels of water extraction. The challenge that
remains for Australia is continued innovation, and bold planning that
translates into bold actions. The challenge for the rest of the world is
learning from Australia's successes and failures.
In the United States, it would be easy to ignore Australia's
efforts. After all, the United States has significantly more water, not
to mention the difference in scale: the United States has fifty states
and more than 300 million people, while Australia has seven states
and a population just over twenty-two million. But it would be unwise
to ignore Australia's water reform efforts, even though it may be easy
to do so. The United States is more delicately balanced between
water wealth and water scarcity than many of its citizens know or care
to admit. And while the combination of climate change and
population growth is certain to stretch U.S. water supplies to their
breaking point, either one alone is enough to exceed the capacity of
existing management tools. The lessons from Australia's experiences
outlined in this paper are only a starting point. Reform in the United
States needs to take its own road, not follow Australia's. But make no
mistake: the United States needs reform at both the national and state
levels, sooner rather than later. Rewriting water laws to enable
adaptive water allocation management and breaking down barriers to
implementing efficient water markets should be long-term goals for

130

WATER LAWRE VIEW

Volume 14

U.S. reform. Short of those specific tools, the United States could
take a significant step by striving toward Australia's level of
innovation, focus, and commitment to pursuing reform.
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I. INTRODUCTION: TWO RIVERS AND A SPITE DITCH.
The Milk River and the St. Mary River, different in every sense,
are nonetheless one stream. The Milk River arises in the foothills of
northwestern Montana in the United States, flows northerly into
Canada, then flows east and south back into Montana, and ultimately
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empties its waters into the Missouri River.' The St. Mary River flows
out of the high, glaciated peaks of northwestern Montana and rushes
north across the border into Canada, emptying its waters into the
Oldman River.2 Nonetheless, these two rivers are one stream. The
Milk River basin, part of the much larger Mississippi River drainage,
sends its waters to the sunny Gulf of Mexico.' The St. Mary River
basin, part of the South Saskatchewan River drainage, sends its waters
to the often frozen waters of Hudson Bay.' Nevertheless, these two
rivers are one stream. The Milk River, an ecosystem full of warmwater fish like suager and catfish, flows through the short grass prairie
of the Great Plains in North America.' The St. Mary River's cold, fast
current flows along the Rocky Mountains provide a home to bull
trout and other cold-water fish.' Nonetheless, these rivers are one
stream. Because Canada and United States say so. 7
Article VI of the 1909 Boundary Waters Treaty between Canada
and the United States states: "that the St. Mary and Milk Rivers and
their tributaries . .. are to be treated as one stream." 8 Because the
countries have treated these two rivers as one, in many ways these
different rivers really are one stream. For instance, a large diversion
structure moves water from the St. Mary River and into the Milk
River, thus linking the waters in a way nature never has.9 In other
respects, however, the contrived view of the rivers only exists in the
Boundary Waters Treaty signed by two governments. After all, when
the two countries actually divvy up the waters of the two rivers, no
pretense exists as to the distinct nature of the two rivers.'o
1. Chris J. Simpson & Derald G. Smith, The Braided Milk River, Northern Montana,
Fails the Leopold-Wolman Discharge-Gradient Test, 41 GEOMORPHOLOGY 337, 340-41
(2001).
2. Jim T. Mogen & Lynn R. Kaeding, Large-Scale, Seasonal Movements of Radiotagged,
Adult Bull Trout in the St. Mary River Drainage,Montana and Alberta, 79 Nw. SCI. 246, 247
(2005).
3. The
Watershed,
MILK
RIVER
WATERSHED
COUNCIL
. CAN.,
http://www.milkriverwatershedcouncil.ca/thewatershed.html (last visited Nov. 20,
2010).
4. Shirley Bray, Alta. Wilderness Ass'n, Milk River Dam Report Locked in Cabinet, 13
WILD LANDS ADVOC. 19, 19 (2005).
5. See generally, Animal Species of Concern, MONT. NAT. HERITAGE PROGRAM, (Aug. 5,
2010), http://mtnhp.org/SpeciesOfConcem/?AorP=a.
6. See Mogen, supranote 2, at 252.
7. Treaty Between the United States and Great Britain Relating to Boundary
Waters Between the United States and Canada, U.S.-Gr. Brit., art. VI, Jan. 11, 1909,
36 Stat. 2448 [hereinafter Boundary Waters Treaty]. Canada officially became an
independent country in 1867, however a large portion of the country (including the
Milk and St. Mary basins) remained part of Great Britain, only to be ceded to Canada
decades later. In an attempt to keep an already complicated water dispute simple,
this paper ignores the distinction between Great Britain and Canada, and simply
considers all the actors as "Canadian."
8. Id.
9. Jeremy Giovando, Hydraulic Engineer, U.S. Dep't of the Interior, Bureau of
Reclamation, St. Mary and Milk River Operations, Remarks at the Montana
Hydrology Conference (May 2008) (powerpoint on file with author).
10. Int'l Joint Comm'n [IJC], In the Matter of the Measurement and Apportionment of the
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This elaborate, contrived view of the two rivers as one stream rests
upon an understanding between the United States and Canadian
governments that neither country could use the waters of either river
without the permission of the other country. This understanding
began at the end of the 1880s, when the United States decided to start
using the waters of the St. Mary River and began a massive
undertaking to develop a transbasin diversion." The United States
planned to divert the St. Mary River into the headwaters of the Milk
River, which flows from the United States into Canada and then back
into the United States. The Milk River would then carry the St. Mary
water through Canada and back into the United States for irrigation
use along the lower Milk River.' 2 Canada strongly objected to the
proposed diversion because it desired the St. Mary River for itself.'3
However, despite Canada's ob ections, the United States continued
construction on the diversion.
That is, until Canada retaliated by
beginning construction of its own canal diverting out of the Milk
River."
Because Canada freely admitted that its proposed canal
would re-divert the St. Mary water out of the Milk River basin,' 6 the
Canadian canal became known as the "Spite Ditch."' 7 To resolve the
stalemate, the two countries contrived a legal fiction where the waters
of the two different rivers became one stream, which the countries
could share. 8
II. THE MILK RIVER.
The North Milk River and the South Milk River flow northeast out
of the Rocky Mountain foothills of Montana for about forty-five miles

Waters of the St. Mary and Milk Rivers and their Tributariesin the United States and Canada,
at 1, (Oct. 4, 1921), available at http://www.ijc.org/php/publications/pdf/ID52.pdf
[hereinafter 1921 Apportionment Order]. In fact, the 1909 Boundary Waters Treaty
goes on to state that, "the United States is entitled to a prior appropriation of 500
cubic feet per second of the waters of the Milk River, . . . and that Canada is entitled
to a prior appropriation of 500 cubic feet per second of the flow of the St. Mary
River." Boundary Waters Treaty, supra note 7, 36 Stat. at 2451.
11. Wm. Joe Simonds, Bureau of Reclamation History Program, The Milk River
Project,http://usbr.gov/projects/indexjsp (Click the "Select a project" dropdown list;
then scroll to "Milk River Project"; then follow the "Project History" hyperlink) (last
updated Feb. 18, 2009),
12. Id.
13. See R. Halliday & G. Faveri, Response to Comments by S.B. Rood and L.S. Dolan on
"The St. Mary and Milk Rivers: The 1921 OrderRevisited," 32 CAN. WATER REs.J. 339, 34041(2007).
14. Simonds, supra note 11.
15. IJC, Report of the Canadian Section of the IJC to the Government of Canada in the
Matter of the Milk and St. Mary's River, at 6-7 (Oct. 4, 1921), available at
(follow
http://bwt.ijc.org/index.php?page=dockets-detail&docket-id=37&hl=eng
hyperlink "Docket 9 Final Report.pdf") [hereinafter Canadian Report to IJC].
16. Id. at 6-7.
17. IJC, ANNUAL REPORT FOR 2008, BOUNDARY WATERS TREATY CENTENNIAL
EDITION 13 (2008), availableat http://www.ijc.org/php/publications/pdf/
ID1629.pdf.
18. Boundary Waters Treaty, supra note 7, 36 Stat. at 2451.
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where they cross the international border into Alberta, Canada.' 9
After crossing the border, the two rivers' tributaries merge into the
Milk River that flows west through Alberta and Saskatchewan for
approximately 200 miles. 20 The river then crosses back into Montana,
flowing southwest for another 245 miles where it merges with the
Missouri River in eastern Montana.2 1
The Milk River basin covers an area of approximately 23,000
square-miles of semi-arid prairie. Flows in the basin occur primarily
The average
from snowmelt, with large peak flows around June.
annual peak flow measured at Eastern Crossing (the location where
the Milk River flows from Saskatchewan back into Montana) is around
7,700 cubic feet per second (cfs). 25 Because the winter snowmelt
occurs quickly, these peak flows quickly taper into extremely low
baseflows by July and August. 26 Baseflow on the Milk River,
measured at the mouth, averages about zero to seventy cfs during the
As such, rainfall events
months of September through March.
during the summer months are important and often sustain flows
during the peak irrigation season of late July through August.28
Although about eighty-nine percent of the basin sits within the
United States, five major tributaries flow out of Canada.2 ' These
tributaries - Frenchman's River, Battle Creek, Lodge Creek, Rock
River, and White Water Creek - supply small but important flows to
the lower Milk River during the months of July through September. 0
In addition, a transbasin diversion in. Montana, the St. Mary Canal,
diverts up to 636 cfs from the St. Mai River into the North Milk
This canal operates in
River from May through September.'
conjunction with several dams to provide late season flows to lower
Milk River users. The largest, Fresno Reservoir, stores approximately
158,632 acre-feet for spring runoff flood control and for late season
19.
20.
2 1.
22.

Id.
Id. at 4.
Id.

LAWRENCE E. CARY & CHARLES PARRETr, U.S. GEOLOGICAL SURVEY, SYNTHESIS
or NATURAL FLOWS AT SELECTED SITES IN AND NEAR THE MILK RIVER BASIN, MONTANA

available at http://www.ijc.org/rel/pdf/85_stmary1928-89, at 1-7 (1995),
milk_1etter.pdf.
23. Derald G. Smith & Cheryl M. Pearce, Ice jam-Caused Fluvial Gullies and Scour
Holes on Northern River Flood Plains,42 GEOMORPHOLOGY 85, 86 (2002).
24. Simpson, supra note 1, at 341.
25. Id. However, in 1996 gaging stations recorded flows of about 12,000 cfs on
the Milk River. Id. These flow measurements are based upon the USGS gaging
station data and include the addition of the U.S. St. Mary Canal transbasin diversion.
26. Id. at 341-42.
27. Id. These flow measurements are based upon the USGS gaging stations data
and and include the addition of the U.S. St. Mary Canal transbasin diversion.
28. See CARY, supra note 22, at 42.
29. Id. at 2-3.
30. See id. at 4-6.
31. Smith, supra note 23, at 86; Int'l St. Mary - Milk Rivers Admin. Measures Task Force,
Report to the IJC 12-13 (2006) [hereinafter Report to IJC], available at
http://www.ijc.org/rel/pdf/SMMRAM.pdf.
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irrigation releases.
The Milk River flows through large portions of native prairies, but
mostly it flows through open cattle range, cultivated agricultural land,
and the occasional small town. 3 Despite the pastoral setting, human
diversions and consumptive uses have significantly impacted the river
to an extent that the Milk River often goes dry before reaching the
mouth. 34 As a result, habitat loss and lack of water threaten warmwater fish species, such as the blue sucker, the sauger, and the pearl
dace.
III. THE SAINT MARY RIVER.
The St. Mary River comes out of the Rocky Mountains of Glacier
National Park in northwest Montana." It flows out of Gunsight Lake
and into St. Mary Lake and then continues north for approximately
forty miles where it crosses the international border into Alberta,
Canada." It continues on northward along the foothills of the Rocky
Mountains for another 110 miles, where merges with the Oldman
River just south of Lethbridge, Alberta.
The St. Mary River basin covers an area of approximately 1,363
square miles of -high mountains and foothills." Runoff of the St.
Mary River basin occurs primarily from spring snowmelt resulting in
large peak flows. In 2009, the maximum daily peak flows on the St.
Mary River occurred during the month of June and measured about
1,861 cfs just above the mouth. 40 However, gaging stations have
recorded flows as high as 24,720 cfs on the St. Mary River. 4 1 Peak
spring runoff then tapers into lower baseflows during the rest of the
year. In 2009, the minimum monthly baseflow at the mouth of the St.
32., Milk River Project, BUREAU OF RECLAMATION, U.S. DEPT. OF INTERIOR,
(last
http://www.usbr.gov/projects/Projectjsp?projName=Milk+River+Project
updated May 13, 2009).
33. The largest town along the Milk River is Havre City, population 9600. Havre
city, Montana,U.S. CENSUS BUREAU, http://factfinder.census.gov/home/saff/
main.html?_1ang=en (last visited Nov. 11, 2010).
34. Simpson, supra note 1, at 341.
35. See Animal Species of Concern, MONT. NAT. HERITAGE PROGRAM,
http://mtnhp.org/SpeciesOfConcern/?AorP=a (last visited Feb. 13, 2010).
36. Mogen, supra note 2, at 24748.
37. Id.
38. Measuring Tool, GOOGLE EARTH, http://earth.google.com (last visited Feb. 13,
2010); Mogen, supra note 2, at 247.
39. Montana Flood-Frequency and Basin-CharacteristicData, U.S. GEOLOGICAL SURVEY,
http-//mt.water.usgs.gov/freq?page-type=site&siteno=05020500 (last visited Nov.
20,
2010);
Archived
Hydrometric
Data,
ENV'T
CAN.,
http-://www.wsc.ec.gc.ca/hydat/H20/indexe.cfm?
cname=graph.cfm
(enter
"05AE006" into the station number field).
40. ENv'T CAN., supra note 39. It should be noted here that the author,
uncomfortable with SI units, has assiduously converted all units into the arcane mile,
cubic foot per second, acre, and acre-foot. Also, these flow measurements do not
reflect the natural flow of the river, and show existing flows after any diversions from
U.S. St. Mary Canal transbasin diversion.
41. Id.
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Mary River averaged between 94 and 209 Cfs. 42
Although about sixty-four percent of the basin sits within Canada,
the headwaters of the St. Mary River sits fully within the United
States. 3 Also, four major tributaries flow out of the United States.
These tributaries - Swiftcurrent Creek, Kennedy Creek, Lee Creek,
and Boundary Creek - supply small flows to the lower St. Mary
River. 44 Because these tributaries come out of the high mountain
lakes and glaciers, they are partly responsible for the reliable flows on
the St. Mary River.45 In addition, the St. Mary Canal diverts up to 636
cfs from the St. Mary River into the North Milk River during the
months of May through September. 46
The St. Mary River flows through heavily forested, mountainous
areas in Montana and then flows through native prairie, cultivated
agricultural land, and the occasional small town.

Other human

developments on the river include the St. Mary River dam in Alberta,
which stores approximately 300,036 acre-feet for spring runoff flood
control and for late-season irrigation releases. 48 The headwaters of
the river in Montana are relatively healthy, largely because the river
flows out of Glacier National Park in Montana.4 9 However, human
diversions and consumptive uses have significantly impacted the lower
portions of the river through habitat loss, lack of water, and high
temperatures, which threaten cold-water fish like the bull trout.5 o

42. Id.
43. IJC, Hearing and Argument in the Matter of the Measurementand Apportionment of the
Waters of the St. Mary and Milk Rivers and their Tributariesin the United States and Canada,
at 121, (May 1915), available at http://www.ijc.org/php/publications/pdf/ID47.pdf;
Groundwater/Surface Water Quantity: Water Quantity & Hydrology - Rivers - Alberta
Environment, Alberta Government, http://www 3.gov.ab.ca/env/water/gwsw/
quantity/learn/what/SW SurfaceWater/SW2_rivers.html (last updated Sep. 26,
2005).
44. Canadian Report to IJC, supra note 15, at 3-4.
45. Report to IJC, supra note 31, at 84, 106-07.
46. Smith, supra note 23, at 86.
47. The largest town being Lethbridge, Alberta which is a bustling metropolis of
74,637 people. However, it should be noted that Lethbridge does not obtain its
municipal water from the St. Mary River but rather the Oldman River. Populationand
Dwelling Counts, for Canada, Provinces and Territories, and Census Subdivisions
(Municipalities), 2006 and 2001 Censuses, STAT. CAN., http://wwwl2.statcan.ca/censusrecensement/index-eng.cfm (follow hyperlink "Population and dwelling counts"
under heading "2006 Census quicklinks"; then follow hyperlink "Census subdivisions
(CSDs) - Municipalities"; then follow hyperlink "By province or territory"; then follow
hyperlink "Alberta") (last modified Jan. 6, 2010); Water Utility FAQ's, CITY OF
LETHBRIDGE,

http://www.lethbridge.ca/home/City+Hall/Departments/Water+Utility/FAQs/WA
TER+UTILITY+FAQ.htm (last visited Nov. 21, 2010).
48. Southern Tributaries, Waterton - St. Mary - Milk River Ridge Reservoirs Operations
Data, ENV'T ALBERTA, http://www.environment.alberta.ca/apps/basins/
woreport.aspx?wor-396 (last visited Nov. 21, 2010).
49. Mogen, supranote 2 at 247-48.
50. Id. at 246, 252.

Issue 1I

TWO R[VERS, ONE STREAM

137

IV. HISTORY OF HUMAN USE: TWO DEVELOPING NATIONS
ON A CRASH COURSE.
Prior to the 1880s, the Milk River and the St. Mary River basins
were home to several tribes of Plains Indians.-' While both rivers
were important to the tribes for a variety of reasons, the tribes did not
develop either river until the arrival of white settlers to the area.5 2
Instead, the native tribes valued the natural providence of the rivers,
and viewed naturally flowing rivers as a sustaining element to the
land, to the plants and animals they lived off, and to themselves.
Because current water law developed as a result of human
modification to the resource, this paper picks up the history of the
rivers when white settlers began moving into the basins.
The story of white settlers on the two rivers starts with geography.
The St. Mary River basin in the United States contains very little land
suitable for agricultural use, and.the United States still moves its St.
Mary River water out of the basin in order to use it.54 However, the
United States quickly converted the Milk River Basin and its waters to
Similarly, because the Canadian portion of the
agricultural use."
Milk River Basin is extremely arid, Canada instead developed the St.
Mary River water. 6 Thus, the history of these rivers surrounds the
development of the lower Milk River in the United States, and the
lower St. Mary River in Canada.
A. THE MILK RIVER - THE ROOTS OF THE WINTERs DOCTRINE, AND
THE U.S. BUREAU OF RECLAMATION.

The Milk River Basin was one of the last settled locations in the
western United States, and in the 1880s only a few small private
However, two events changed that.
irrigation diversions existed.
First, in 1888 the United States and Gros Ventre and Assiniboine
Indian Tribes entered the 1888 land cessation treaty that opened land
for settlers by placing the tribes on the Fort Belknap Reservation
While this may
located on the south side of the lower Milk River.
have opened up land for more white settlers, interestingly, it also
resulted in the famous Indian Reserved Water Rights Doctrine case of
Winters v. United States.5 ' While this reservation freed up land along
51. JOHN SHURTS, INDIAN RESERVED WATER RIGHTS: THE WINTERS DOCTRINE IN ITS
SOCIAL AND LEGAL CONTEXT, 1880s 1930s 17-18 (2000).
52.
53.
54.
55.
56.

Id. at 19, 23.
Id. at 23.
Simonds, supra note 11.
Id.
See generally JOHN GILPIN, QUENCHING THE PRAIRIE THIRST: A HISTORY OF THE

MAGRATH IRRIGATION DISTRICT, RAYMOND IRRIGATION DISTRICT, TABER IRRIGATION
DISTRICT, ST. MARY RIVER IRRIGATION DISTRICT 59-60 (2000).
57. Simonds, supra note 11.
58. SHURTS, supra note 51, at 17-19.

59. In the case Winters v. United States, the U.S. Supreme Court held that when the
Gros Ventre and Assiniboine tribes ceded their lands to the United States in 1888,
that they actually reserved the land they still held. Winters v. United States, 207 U.S.
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the Milk River for white settlers, it ironically resulted in even greater
water demand on the lower Milk River."o Second, by the early 1890s
the Great Northern Railroad had finished construction of a rail line
through northern Montana, providing better access for settlers to
basin, and connecting burgeoning small towns to the rest of the
country.!
One of the first locales to warrant such a reclamation project was
the Milk River." By the 1900s large numbers of ranchers had settled
along the Milk River near Havre and Chinook, Montana and. had
begun irrigation of 1hay and pasture land."
This new irrigation,
however, had significant impacts on the farmers downstream near the
mouth.6 4 In 1900, diminished flows noticeably affected water users
In 1902, Congress established the
on the lower Milk River."
Reclamation Service with the. goal of "reclaiming" the arid western
lands for reliable agricultural use. 6 Severe droughts in 1904 and
1905 convinced many irrigators that the Reclamation Service should
The
divert St. Mary River water into the Milk River Basin.
Reclamation Service agreed and began plans for a transbasin
diversion." Meanwhile Canada was already developing its westward
expansion on the flows from the St. Mary River.
B. THE ST. MARY RIVER - THE KEY TO A NEW RAILWAY.
The St. Mary River currently supplies water to large areas of
irrigated land in Alberta, the irrigation there had humble beginnings.
Coal mining first drew white settlers to the area, however, large
numbers did not arrive until the 1880s69 At that time, Sir Alexander
Tilloch Galt, an English-born Canadian entrepreneur, created the

564, 576-77 (1908). In other words, the tribes reserved their rights to own the
reservations that were not ceded to the United States. Thus, the Supreme Court held
that, although the 1888 treaty never mentioned the reservation of the waters of the
Milk River, that such a water reservation nonetheless went with the land. Id. The
end result of this ruling was the Winters Doctrine of Indian Reserved Water Rights.
Since the Supreme Court affirmed the Montana trial court decision, the Winters case
granted the tribes a right to 5000 Montana statutory miner's inches, or 12.5 cfs, with a
priority date preceding any user on the Milk River. Id. at 569 Thus, the Winters case
also tightened the need for water on the lower Milk River more so than even the
Canadian uses. Id.
60. See Winters, 207 U.S. at 576-77; SHURTS, supranote 51, at 17-19.
61. A Condensed History of the Great Northern Railway, GREAT N. RAIL ROAD HIsT.
Soc'v, http://www.gnrhs.org/gn-history.htm (last visited Nov. 21, 2010).
62. Id.
63. SHURTS, supranote 51, at 28-29.
64. Id.
65. Id.
66. Simonds, supra note 11.
67. See SHURTS, supra note 51, at 29-30.
68. Simonds, supra note 11.
69.

GREG ELLIS, A SHORT HISTORY OF LETHBRIDGE, ALBERTA (2001), available at

http://www.lethbridge.ca/NR/rdonlyres/C88353AC-C321-4693-A5E1F20F515A225B/3191/Brochurel.pdf.
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North Western Coal & Navigation Company (NWC&NCo.).70
In 1882, the NWC&NCo. began mining coal at present day
but Galt had already become dissatisfied
Lethbridge, Alberta,
because the NWC&NCo. had to ship the coal by barge down the
Oldman River to the nearest railroad line.7 1 Galt saw great benefit in
building a railway to Lethbridge.
To this end he worked out a deal
with the Canadian Government, whereby it granted 1.5 million acres
of land south of Lethbridge to Galt, which Galt would sell to finance
the construction of the new railroad line into Lethbridge." However,
the lack of water made selling the land a problem, so Elliot Galt, Sir
Alexander's son, formed the Canadian North West Irrigation
Company (CNWICo.) to develop and sell irrigation water to settlers.74
In 1897, the Canadian government authorized to CNWICo. a
right for 500 cfs of "low water" and 1,000 cfs of "high water" from the
St. Mary River.75 With a water right in hand, the CNWICo. Began
consulting with Mormon farmers in Utah, the only group who had yet
developed irrigation projects of the size needed in southern Alberta.
In 1898 the CNWICo. and the Mormon Church came to an
agreement: Mormons would receive cheap farmland in Alberta in
exchanpe for construction work on a main canal out of the St. Mary
River.
In 1901, the city of Lethbridge began actively promoting the
availability of water with promotional advertisements stating "NO
By
DROUGHT HERE!" and "EVERY MAN HIS OWN RAINMAKER.'
River
1918, with the railroad into Lethbridge complete, the St. Mary
serviced about 102,900 acres. 0 Thus, Canada was well on its way to
developing the rest of the St. Mary River, placing the United States
and Canada on a crash course.

V. THE DEVELOPMENT OF INTERNATIONAL WATER LAW
BETWEEN THE UNITED STATES AND CANADA.
A. MUTUALLY ASSURED DIVERSION: How UNILATERAL WATER GRABS

DID NOT WORK.
By the turn of the century, the governments of both Canada and
70. GILPIN, supra note 56, at 6-7.
71. Id.
72. ELLIS, supra note 69.
73. Id.
74. Id.
75. GILPIN, supra note 56, at 17.
76. ELLIS, supra note 69.
77. Id.
78. History: The St. Mary Project, SAINT. MARY RIVER IRRIGATION DIST.,
http://www.smrid.ab.ca/history.html (last visited Nov. 22, 2010).
79. Id.
80. Id. See SMRID
General Map,
SAINT
MARY
IRRIGATION
DIST.,
http://www.smrid.ab.ca/SMRID%20BASIC%20MAP.pdf (last visited Nov. 22, 2010).
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the United States had recognized the importance of these rivers to
their respective settlers. The need to irrigate crops . demanded
different land and water use in the west, and as such, water shortage
Because the
became a new problem between the countries."'
countries had not entered into any water treaties or agreements, no
international law between the countries mandated (or even guided)
an equitable allocation of these shared waters. Further complicating
matters, western settlers in both countries established the prior
appropriation doctrine as their domestic water law, which granted
rights based on a 'first in time, first in right' principle.82 Without a
governing international agreement, confusion over how to
appropriate international waters led to both countries trying to use as
much water as possible, as quickly as possible.
The first discussions between the United States and Canada bear
out this confusion. On January 8, 1896, Canada contacted the United
States to express an interest in negotiating the regulation of irrigation
use of the international waters shared between the two countries.
On March 27, 1896, the United States Secretary of State responded
that he had an interest in negotiating the allocation of irrigation
water, but that he was as yet unable to express the views of the United
States government. 4 The United States took no further action
regarding the message from Canada." Whether in response to the
United States' inactivity, or wholly independently, on September 21,
1897, Canada reserved 500 cfs during "low water," and 1000 cfs
during "high water" of the St. Mary River for future use.8 Then, on
May 3, 1899, the Canadian Government authorized a ten year water
right to the CNWICo. for the entire "low flow" of the St. Mary River
and a 2,000 cfs right during "high water" to irrigate a 500,000-acre
service area. 87
Meanwhile, the United States had a plan, federally funded as a
Bureau of Reclamation water project, to divert water out of the St.
Mary River Basin and into the Milk River Basin. 8 The plan called for
construction of a dam at the outflow of St. Mary Lake adding storage
to the on-stream lake, as well as a thirty-mile canal conveying water to
the north fork of the Milk River.89 The Milk River would then act as a
81. Canadian Report to IJC, supra note 15, at 6.
82. Id. at 3.
83. Id. at 6.
84. Id.
85. See id.
86. Id.
87. Id.
88. SIMONDS, supra note 11, at 4.
89. Id. As early as 1891, the Department of Agriculture and the United States
Geologic Survey conducted surveys of the basins in order to construct a transbasin
diversion structure to carry the waters of the St. Mary River into the Milk River. In
1901, the United States Geologic Survey formalized a route completely within the
United States to transfer water from the St. Mary River to the lower Milk River.
However, the proposed canal would stretch over 300 miles and cost 4,000,000 dollars.
Id.
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natural carrier through Canada to the lower Milk River users.
On October 15, 1902, by Order-in-Council, the Canadian
government notified the United States that Canada strenuously
objected to the proposed St. Mary diversion works on the grounds
that the proposed upstream, transbasin diversion would adversely
affect the downstream Canadian water users.90 Shortly thereafter, the
Canadian government commenced plans to develop the Milk River in
Canada," and on October 23, 1902, granted to a private company a
f ifteen-year iricration water right out of the Milk River for 500 cfs

during "low flow" and 1,500 cfs during "high water".
But, the grant of the Milk River right had little effect on the
United States because on February 19, 1903, the United States
Secretary of State replied to Canada, stating that the United States
saw no reason to change its position.9 3 The Secretary noted that both
Montana and Alberta had adopted the prior appropriation doctrine
as its domestic water law, and that the proposed transbasin diversion
would not harm Canada." In effect, the United States argued that
both countries recognized the need to fully develop the waters of the
St. Mary River, so long as no harm resulted to prior downstream
users. As a practical matter, however, with no settlers in the Canadian
Milk River Basin, it did not appear that this Canadian Milk River right
would be used any time soon. Early in 1904, the United States
reinforced this position with the passage of federal legislation
authorizing the Bureau of Reclamation to appropriate waters of the
Milk and St. Mary River for irrigation purposes and funding the St.
Mary diversion.95
The Canadian government reacted quickly. In 1904, a Canadian
company began the construction of a transbasin diversion out of the
Milk River Basin and into the St. Mary River Basin.9" Canada thus
exploited the fatal flaw of the United States' unilateral plans to divert
St. Mary River water into the Milk River. Since the United States
planned to use the Milk River as a natural carrier of the St. Mary
water, Canada's Milk River transbasin diversion would send this water
back into the St. Mary Basin before the United States could use it. As
stated in a Canadian report:
[N]ature had ordained that Canada could not be deprived of the
benefits of the waters of [the St. Mary River] without her consent. . .
and if the [United States] attempted to do so a canal had already
been constructed on the Canadian side by which such waters could

90.
91.
92.
93.
94.
95.
96.

Canadian Report to IJC, supranote 15, at 8.
Id. at 9.
Id. at 7.
Id. at 8.
Id. at 17-18.
Simonds, supra note 11.
Canadian Report to IJC, supranote 15, at 7.
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be diverted to Canadian lands.97
- For obvious reasons, the proposed transbasin diversion in Canada
became known as the Spite Ditch."
Shortly after the construction of the Spite Ditch, the United States
lodged a complaint with Canada." Canada responded that it had
authorized the appropriation of the Milk River in 1902, and that the
diversion was merely a perfection of the right. 0 Finally, the United
States halted its planned St. Mary Diversion project, and on
December 30, 1904, proposed a conference to resolve the issues.'
The Secretary of State commented in 1904:
We had started to use the waters of the St. Mary River and were met
by a protest from [Canada] because they were afraid that we would
injure the settlers below.. . . They had started to use the water of
the Milk River in Canada and were met with protests from [the
United States] because they would injure settlers lower down on the
Milk River, in Montana. It was apparent that we had to make some
agreement or else both countries would grab all they could get.
They had us at a decided disadvantage. They could have ruined a lot
of people and a very large area of farms. 102
On July 7, 1905, the Canadian government responded, stating:
[I]t is ... in the interest of both of the countries that the waters of
the St. Mary and Milk Rivers should be conserved for the beneficial
use of the owners of agricultural and ranch lands through which
these rivers flow, and that the Canadian government should join in
this arrangement with the United States for the purpose of attaining
this end, due regard being had for the protection of vested right to
10 3
use of water as recognized in both countries.
The statement further asked the United States for a proposed
settlement agreement.104
B. THE BOUNDARY WATERS TREATY.

Over a several-year period, the Milk and St. Mary River dispute
transformed from a U.S. settlement proposal, to a negotiation, and
finally to a treaty regarding all the shared waters between the two
countries. 105 But, the Milk and St. Mary River dispute remained an

97. Id. at 12.
98. Chris Wood, Melting Point, THE WALRUS MAGAZINE,
Oct.
http://www.walrusmagazine.com/articles/2005.10-global-warming-future/.
99. Canadian Report to IJC, supranote 15, at 9.
100. Id. at 7-9.
101. Id. at 9.
102. Simonds, supra note 11.
103. Id.
104. Canadian Report to IJC, supra note 15, at 9.
105. Id.
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important facet of the negotiations, and much of the proposed
language contained in the United States' first settlement proposal
Most important of those, the
later became treaty provisions. 1o
United States' proposal to treat the two rivers as a single source but
reserve rights to each country from each river. On January 11, 1909,
the United States and Canada signed the Boundary Waters Treaty,
and both countries quickly ratified it. 107
Article VI of the Boundary Waters treaty dealt specifically with the
St. Mary and Milk Rivers. Article VI first outlined that:
The High Contracting Parties agree that the St. Mary and Milk
Rivers and their tributaries (in the State of Montana and the
Provinces of Alberta and Saskatchewan) are to be treated as one
stream for the purposes of irrigation and power, and the waters
thereof shall be apportioned equally between the two countries, but
in making such equal apportionment more than half may be taken
from one river and less than half from the08other by either country so
as to afford a more beneficial use to each.
Despite the apportionment language in this provision, Article VI
then goes on to numerically apportion the waters of the two rivers
between the United States and Canada. Regarding the Milk River, the
treaty states:
It is further agreed that in the division of such waters during the
irrigation season, between the 1st of April and 31st of October,
inclusive, annually, the United States is entitled to a prior
appropriation of 500 cubic feet per second of the waters of the Milk
River, or so much of such amount as constitutes three-fourths of its
natural flow ...

109

Under this provision, the United States received a larger portion
of the Milk River waters, likely due to its significant interests on the
lower Milk River. In regards to the St. Mary River, the treaty goes on
to state:
[A]nd [the division of such waters during the irrigation season,
between the 1st of April and 31st of October, inclusive, annually,]
that Canada is entitled to a prior appropriation of 500 cubic feet per
much of such amount as
second of the flow of St. Mary River, or so 110
constitutes three-fourths of its natural flow.
Similarly, under this provision, Canada received a larger portion
of the St. Mary River waters, likely due to its significant interests on
that river.

106.
107.
108.

Id. at 1, 10, 20.
Id. at 1.
Boundary Waters Treaty, supra note 7, art. VI.

109. Id.
110. Id.

144

WATER LAWREVIEW

Volume 14

Because the United States still wanted to use its St. Mary River
water in the lower Milk River Basin, the next provision of Article VI
states that:
The channel of the Milk River in Canada may be used at the
convenience of the United States for the conveyance, while passing
through Canadian territory, of waters diverted from the St. Mary
River.1II
Therefore, the United States received the assurances that it could
proceed with the Bureau of Reclamation project. Indeed, in 1917,
the United States began construction of the St. Mary's project,
ensuring sustaining flows to irrigators on the lower Milk River. ' 2 The
project could never have progressed without these terms of the treaty.
For its part, Canada received an assured supply of reliable water from
the St. Mary River.
C. A TREATY WITHOUT A RESOLUTION, AND THE 1921
APPORTIONMENT ORDER.
However, the hopes of a resolution by treaty died shortly
thereafter. By 1921, the United States and Canada still disagreed on
the interpretation of apportionment terms in the treaty, 113 and
therefore brought the issue to the International Joint Commission
(IJC), a fledgling body formed by the Boundary Waters Treaty to
resolve disputes between the countries."' The heart of the 1921
apportionment dispute regarded two issues: (1) how an equal
apportionment of the waters would actually occur, and (2) where
measurements would be taken to determine the apportionment
between the two countries. 115

First, regarding the apportionment issue, the United States argued
that the 500 cfs allocations of water under Article VI should be
counted as part of either country's share of the total flow.11 The
United States therefore argued that the allocation of 500 cfs to
Canada from the St. Mary and the 500 cfs allocation to the United
States should be followed by an "equal" appropriation of 500 cfs to
the other country.11 In other words, after the United States received
its 500 cfs appropriation out of the Milk River, Canada would receive
500 cfs appropriation on the Milk, and vice versa on the St. Mary
River. To support this argument, the United States referred to the
first provision of Article VI, which stated that the waters of the two
111. Id.
112. SIMONDS, supra note 11 at 5.
113. See generally, R. Halliday & G. Faveri, The St. Mary and Milk Rivers: The 1921
OrderRevisited, 32 CAN. WATER RESOURCESJ. 75, 79-81 (2007).
114. See Boundary Waters Treaty, supra note 7, art. VII.
115. See 1921 Apportionment Order, supra note 10, at 3.
116. Halliday & Faveri, supra note 113, at 80.
117. Id.
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rivers would be treated as one stream.' 18 Canada disagreed, arguing
that the Article VI allocation of 500 cfs to each country superseded an
equal split of the waters, and that the equal split provisions of Article
VI would only apply to any excess water above the 500 cfs." 9 Under
this view, after Canada received its 500 cfs out of the St. Mary River,
the United States and Canada would equally split anything above that
amount and vice versa on the Milk River.
Second, regarding the location of measurement issue, the United
States argued that the apportionment measurements should be taken
Canada argued that the
at the international borders.'"
measurements should be taken either at the most downstream point
of beneficial use or the mouths of the rivers. 12' The United States
disfavored Canada's plan because a measurement taken at the mouth
would make the entire Milk River basin subject to the treaty- notjust
the portion of the basin upstream of the international border. 122
On October 4, 1921, the IJC issued the order In the Matter of the
Measurement and Apportionment of the Waters of the St. Mary and
Milk Rivers and Their Tributaries in the United States and Canada
(1921 Apportionment Order), in which the IJC essentially split the
Regarding
baby between the United States and Canada. 12 3
apportionment, the IJC found in favor of Canada, holding that the
grant of 500 cfs to each country preceded an equal split of the total
flow of the waters.1 24 Regarding the measurement locations, the IJC
then found in favor of the United States, holding that allocation
measurements should be taken at the international border. 125
To properly -understand the 1921 Apportionment Order, one
must consider three factors: the date, the source, and the flow rate.
In addition, the IJC set a "trigger" flow rate of 666 cfs.' 26 The 666 cfs
trigger is based on the language of the treaty granting 500 cfs to each
country, up to three-quarters of the natural flow. A country receives
its full right of 500 cfs when the river's natural flow reaches 666 cfs, as
500 is three-quarters of 666.127 The 666 cfs trigger indicates the point
at which each country would gain its full "prior appropriation" of one
of the rivers.
First, in regards to the St. Mary River, the IJC held that:
(a) During the irrigation season when the natural flow of the St.
118. See id. at 79-80.
119. Id. at 80.
120. Id.

121. Id.
122. Canadian Report to IJC, supra note 15 at 23.
123. See 1921 Apportionment Order, supra note 10, at 1.
124. Id. at 2-3.
125. Id. at 3. In the case of the Milk River that crosses the international border
twice, the IJC held that the measurements should be taken at Eastern Crossing where
the Milk River crosses the international border for the last time. Id.
126. See id. at 2-3.
127. See id.
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Mary River at the point where it crosses the international boundary
is [666 cfs] or less Canada shall be entitled to three-fourths and the
United States to one-fourth of such flow.
(b) During the irrigation season when the natural flow of the St.
Mary River at the point where it crosses the international boundary
is more than [666 cfs] Canada shall be entitled to a prior
appropriation of [500 cfs], and the excess over [666 cfs] shall be
divided equally between the two countries.
(c) During the nonirrigation season the natural flow of the St. Mary
River at the point where it crosses the international boundary shall
be divided equally between the two countries.' 28
Next, in regards to the Milk River, the IJC held that:
(a) During the irrigation season when the natural flow of the Milk
River at the point where it crosses the international boundary [at the
Eastern Crossing] is [666 cfs] or less, the United States shall be
entitled to three-fourths and Canada to one-fourth of such natural
flow.
(b) During the irrigation season when the natural flow of the Milk
River at the Eastern Crossing is more than [666 cfs] the United
States shall be entitled to a pnor appropriation of [500 cfs,] and the
excess over [666 cfs] shall be divided equally between the two
countnes.
(c) During the nonirrigation season the natural flow of the Milk
River at the Eastern Crossing shall be divided equally between the
two countries.
The IJC went on to hold that only tributaries of the Milk River
that flow across the international border would be apportioned
equally between the two countries."' The IJC emphasized that the
major tributaries flowing out of Canada and into the lower Milk River
qualified as tributaries to be equally split between Canada and the
United States, stating that:
The natural flow of the eastern (otherwise known as the
Saskatchewan or northern) tributaries of the Milk River at the points
where they cross the international boundary shall be divided equally
between the two countries.

International gauging stations shall be maintained at the following
points: St. Mary River near international boundary; ... Milk River at
Eastern Crossing; Lodge Creek, Battle Creek, and Frenchman River,

128.
129.
130.

Id. at 2.
Id. at 3.
Id. at 3.
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131

By specifically naming Lodge Creek, Battle Creek, and Frenchman
River, the IJC held, and both Canada and the United States
recognized, the equal. split of tributary waters. 132 Currently, neither
Canada nor the United States recognizes an equal split of any other
tributaries on either the Milk or the St. Mary River."'
Finally, the IJC directed administrative representatives from each
country (the Accredited Officers) to jointly measure, maintain, and
deliver the apportioned waters in accord with the 1921
Apportionment Order.134
In its order, the IJC directed the
Accredited Officers:
To ascertain and keep a daily record of the natural flow ... by
measurement in each case: (1) At the gauging station at the
international boundary; (2) At all places where any of the waters
which would naturally flow across the international boundary at that
particular point are diverted in either country prior to such crossing;
and] (3) At all places where any of the waters which would naturally
flow across the international boundary at that particular point are
stored, or the natural flow thereof increased or decreased prior to

such crossing ...

135

In doing so, the IJC directed these representatives to measure
"natural flows,""'3 or the flow that would ordinarily cross the
international border. without any human interference. Thus, while
each country may divert or store water on either source in such a way
as to modify the flows at the international border, each country is
charged with measuring and accounting for that water under the IJC
apportionment order.
VI. DEVELOPMENTS AFTER THE 1921 APPORTIONMENT
ORDER.
Although a full resolution of the St. Mary and Milk River dispute
would occur with the 1921 Apportionment Order, the 1909 Boundary
Waters Treaty resolved enough so that by 1912, the Bureau of

Reclamation had begun the St. Mary and Milk River Projects in

131. Id. at 3-4.
132. See id.
133. See Accredited Officers for the St. Mary-Milk Rivers, Mandate, IJC.ORG,
http://www.ijc.org/conseil-board/st-mary-milkrivers/en/smmr mandatemandat.
htm (last updated Jan. 10, 2010) (naming the Frenchman River, Battle Creek, and
Lodge Creek as the three eastern tributaries of the Milk River that have sufficient
current usage to require a formal apportionment and stating that the remaining
major tributaries do not have sufficient usage in Canada to warrant a division of
flow).
134. 1921 Apportionment Order, supra note 10, at 4.
135. Id.at3.
136. Id. at 2-3.

148

WATER IAWREVIEW

Volume 14

earnest.'3 7 In 1905, only about 115 water rights claims existed on the
Milk River, and only a few canals were diverting water.13 8 Most of the
water use supported cattle ranching, either through irrigation of
pasture land or grass hay crops.' 9 But the Bureau of Reclamation's
projects dramatically changed the scope of water use in northern
Montana. By 1992, the Bureau of Reclamation calculated that it
supplied Milk River and St. Mary River irrigation water to 620 users
and almost 120,000 acres. 4 0 Irrigation water largely supplies not only
alfalfa hay crops for cattle ranching but also much larger percentages
of wheat and barley grain crops.14
But if Montana's development seems impressive, Canada's may be
more so. Canada's 1896 authorization of a 500 cfs "low water" and
1,000 cfs "high water" St. Mary River right to the CNWICo. signifies
the start of water development in Alberta.' 2 By 1918, less than
twenty years later, the St. Mary River supplied irrigation to about
102,900 acres.' 4 1 Currently, four irrigation districts - the St. Mary
River Irrigation District, the Taber Irrigation District, the Raymond
Irrigation District, the Magrath Irrigation District - and various
private users obtain their water from the St. Mary River.14 4 All told,
about 2,865 Canadians use at least 476,992 acre-feet of St. Mary River
water a year on not more than 523,904 acres.145 Alfalfa hay, grass
hay, and spring grains account for about seventy percent of crops
irrigated by the St. Mary River.'46 However, Canola and other
oilseeds account for about nine percent, and specialty crops, like
137. Simonds, supra note 11.
138. Id.
139. Id.; Shelly C. Dudley, The First Five: A Brief History of the Milk River Project,
WATERHISOTRY.ORG
1,
(last
http://www.waterhistory.org/histories/reclamation/milkriver/milkriver.pdf
visited Nov. 21, 2010).
140. Simonds, supra note 11.
141. Id.
142. Canadian Report to IJC, supra note 15 at 6.
143. History: The St. Mary Project, supra note 78.
144. Submission from Alta. Agric., Food & Rural Dev. to IJC 1-3 (Aug. 2004),
availableat http://www.ijc.org/rel/pdf/83_stmary-milk_1etter.pdf.
144. See id. at 2, 6, 9-10.
145. Id. This 523,904 irrigated acres figure is the best the author could find
regarding irrigated acreage. Alberta Agriculture, Food, and Rural Development's
estimates did not differentiate the number of acres irrigated by source water. Id.
This is not surprising, because it is not likely that all water users depend on full
service irrigation only from the St. Mary River. As such, this 523,904 irrigated acres
figure represents all irrigation within the Canadian Saint Mary Project area,
regardless of source. However, Alberta Agriculture, Food, and Rural Development's
figures indicate that within that area, 476,992 acre-feet of Saint Mary River water is
used out of a total 1,000,793 acre-feet used. Id. If one were to assume that crop
requirements were uniform across the project area, roughly forty-eight percent of the
total irrigated volume is St. Mary River water. Applying this to the total 523,904
irrigated acreage results in a ballpark figure of 249, 692 acres of full service irrigation
from the St, Mary River. Also note that this figure fails to include Canada's Milk
River use within that area. Id. Including this Milk River amount would raise all of
these figures.
146. See id. at 9, 11.
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sugar beets, account for another eighteen percent of crops irrigated
by St. Mary River water. 147
But, the development is not merely limited to an increase in
irrigated acreage, it also resulted in a staggering development of
infrastructure. In the 1960s, Canada began converting much of its
flood irrigation to sprinkler irrigation. 148 Estimates conclude that
between 1970 and 2003 Alberta transitioned from approximately
ninety percent flood irrigation to only about thirteen percent flood
irrigation.'4 9 This calculation considers all of Alberta's irrigators, not
just Milk and St. Mary River users, 150 but it is not unreasonable to
expect a similar trend in these basins. In any event, the development
of approximately 6,900 acres of full service irrigation in the Canadian
Milk River Basin has likely been a result. 1
Comparing the estimates above will not provide any serious
"accounting" of water use in the two countries, but it does illustrate
the disparate situations of the two countries. Canada's St. Mary
Project easily dwarfs the U.S. Saint Mary and Milk Projects in supply.
It is easy to see why Montana could look across its border and feel
dissatisfied with the apportionment of water.
A. MONTANA'S ArEMPT TO RE-OPEN THE 1921 APPORTIONMENT
ORDER.
In April 2003, Montana Governor Judy Martz requested that the
IJC review the 1921 Apportionment Order. 1 2 In particular, Montana
requested that the IJC evaluate the "assumptions, methods and
parameters ... used to establish the natural flows.""' Although not
the first complaint from the State of Montana (Montana requested
similarly in 1928, 1930, 1931 and 1932), Montana's letter became the
basis for the most current developments on the Milk River.154 In
January 2004, the Montana sent another letter to the IJC further

147. Id. at 9.
148. Id. at 9-10.
149. See id. at 9.
150. See id.
151. Lawrence S. Dolan, Comments on "The St. Mary and Milk Rivers: The 1921 Order
Revisited" by R. Halliday and G. Faveri, CanadianWater ResourcesJournal, 32(1): 75-92, 32
CAN. WATER REs.J. 335, 337 (2007).
152. Report to IJC, supra note 31, at 4. Montana contacted the IC regarding this
matter because the 1909 Boundary Waters Treaty directs the apportionment of the
waters of the Milk and St. Mary Rivers "jointly by the properly constituted
reclamation officers of the United States and the properly constituted irrigation
officers" under the direction of the IJC. Id. See also Boundary Waters Treaty, supra
note 7, at *4 ("The measurement and apportionment of the water to be used by each
country shall from time to time be made jointly by the properly constituted
reclamation officers . . . and the properly constituted irrigation officers . . . under the

direction of the International Joint Commission.").
153. Letter from Judy Martz, Governor of Mont., to Dennis L. Schornack,
Chairman, U.S. Section, IJC (Apr. 10, 2003), http://www.ijc.org/rel/pdf/smmr/2020040106-MartzlJC.pdf.
154. See Halliday & Faveri, supranote 113, at 82, 88.
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explaining that the 1921 Apportionment Order failed to equally
divide the joint waters and that, due to changed circumstances,
modifications of the 1921 Apportionment Order were required. 15
In response to this request, the IJC opened the issue to public
comment 56 and then formed the St. Mary / Milk Rivers
Administrative Measures Task Force (Task Force) to investigate
"opportunities for improving the current administrative measures
used in apportioning the flows.""' In 2006, the Task Force issued its
report to the IJC regarding suggested administrative and management
plans for better sharing the waters of the two rivers.158 However,
since Canada had not agreed to review the 1921 Apportionment
Order, the Task Force report remained only a recommendation and
was not binding."5 '
Thus, the IJC did not reopen the 1921
Apportionment Order like Montana envisioned. 6 0
B. THE MONTANA - ALBERTA, ST. MARY AND MILK RIVERS WATER
MANAGEMENT INITIATIVE.

In some respects, Montana's water dispute ended. The 1921
Apportionment Order was still in place and unchanged, and
therefore, Montana could not change the basic apportionment
formula. Montana's only remedy existed with a change of the
administrative management of the apportioned.16 ' However, this
would require agreement between the Accredited Officers from both
countries, which seemed unlikely after Canada had rejected review of
the 1921 Apportionment Order. Nevertheless, shortly thereafter a
letter from the IJC to the governments of Montana and Canada
opened the possibility of exactly this resolution.
In October 2007, the IJC requested to Governor Brian Schweitzer
of Montana and Premier Ed Stelmach of Alberta that their two
governments:
[E]xplore the fundamental and interrelated issues of collaboration
155. Letter from Judy Martz, Governor of Mont., to Herb Gray, Chair, Can.
Section, IJC, and Dennis L. Schornack, Chair, U.S. Section, IJC (Jan. 6, 2004),
http://www.ijc.org/rel/pdf/smmr/20-20040106-MartzlJC.pdf.
156. Halliday & Faveri supra note 113, at 82.
157. See Report to IJC, supra note 31, at 4.
158. See id. at 4-5.
159. Under Article IX of the Boundary Waters Treaty if only one party agrees to be
bound by an IJC decision, the IJC findings will be merely a recommendation to the
parties. In order for an IJC decision to be binding, both countries need to agree to
be bound, and then Article X governs. Boundary Waters Treaty, supra note 7, art. IX
- X. See Letter from Bruce Levy, Dir., U.S. Relations Div., to Herb Gray, Chair, Can.
Section of the IJC, and Dennis L. Schomack, Chair, U.S. Section of the IJC (Oct. 8,
2004), http://www.ijc.org/rel/pdf/107 stmary-milk_1etter.pdf.
160. Letter from Guy Boutilier, Alta. Minister of Env't, to Herb Gray, IJC (Dec. 16,
2004), http://www.ijc.rg/rel/pdf/112_stmary-milk-1etter.pdf.
161. See Accredited Officers for the St. Mary-Milk Rivers, Mandate, UC.ORG,.
http://www.ijc.org/conseil_board/st-mary-milk-rivers/en/smmr-mandate-mandat.
htm (last updatedJan. 10, 2010).
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on the use -and management of transboundary waters, cooperation
on the rehabilitation of the St. Mary Canal, and future arrangements
for increasing the ability of each country to better access the full
amount of water available to it under the current apportionment. 162
The IJC therefore recommended that Alberta and Montana enter
into high-level negotiations and agreements to manage the water
under the 1921 Apportionment Order."' In 2008, the governments
of Alberta and Montana created the Montana - Alberta, St. Mary and
Milk Rivers Water Management Initiative (Joint Initiative Team).164
This organization formed as the conduit for the high-level discussions
Since its formation, the Joint
between Alberta and Montana.
Initiative Team has met regularly and has worked extensively with the
Accredited Officers, Alberta, and Montana to find mutually beneficial
recommendations for the administration of water under the 1921
Apportionment Order. The Joint Initiative Team continues to discuss
several of the administrative solutions the IJC Task Force identified. 165
Recommendations from the Joint Initiative Team to the governments
of Alberta and Montana were due by April 1, 2010, to leave time for
further review and analysis later in 2010.166 However, in July 2010,
The Joint Initiative Team stated that they had, "completed their
review of approximately 100 water management options". and had
"established a subcommittee to explore a proposal to blend Alberta's
preferred option . . . with Montana's preferred option."17

"The

subcommittee [was] to report back to the full [Joint Initiative Team]
membership by midOOctober[, 2010]." 16' As this article goes to
publication in December, no developments have yet occurred.
VII. A VERY DIFFERENT KIND OF INTERNATIONAL DISPUTE.
Because the 1921 Apportionment Order guarantees each country
a known amount of the waters regardless of whether the use of the
water is reasonable, international principles of equitable reasonable
'162. Letter from Allen I. Olson, Comm'r, U.S. Section, IJC, and Jack Blaney,
Comm'r, Can. Section, IJC, to Brian A. Schweitzer, Governor of Mont., and Ed
2007),
available at
(Oct.
19,
the
Premier
Office
of
Stelmach,
http://www.dnrc.mt.gov/wrd/watermgmt/planningactivities/montanaalberta/letters/ijcjetter.pdf.
163. Montana - Alberta St. Mary and Milk Rivers Water Management Initiative,
Terms of Reference, at 1, (Nov. 2008), availableat http://www.dnrc.mt.gov/wrd/
[hereinafter
water-mgmt/planning-activities/montana-alberta/terms ofref.pdf
Terms of Reference].
164. See id.
165. See generally St. Mary and Milk Rivers Water Management Initiative, joint Status
Reports, MT.Gov, http://www.dnrc.mt.gov/wrd/water-mgmt/planning-activities/
montana-alberta/default.asp (last visited Dec. 1, 2010). [hereinafter Joint Status
Reports].
166. See Terms of Reference, supra note 163, at 8.
167. St. Mary and Milk Rivers Water Management Initiative, Joint Status Reports #14,
MT.Gov,
http://dnrc.mt.gov/wrd/water-mgmt/planning-activities/montanaalberta/reports/joint-statusjreportl4.pdf (last visited Dec. 10, 2010).
168. Id.
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use16 and no significant harm' become much less important. To
some extent, one cannot view this dispute as a typical international
water law dispute, but instead an accounting issue regarding how to
most fairly measure and deliver water.
Perhaps this can be expected though. In 1909, when Canada and
the United States entered into the Boundary Waters Treaty, the
countries negotiated an apportionment with an emphasis on
certainty. Because the treaty laid out the framework for a specific
numeric apportionment, neither the IJC's 1921 Apportionment
Order, nor the IJC's failure to reopen that order in 2004 is surprising.
As such, the issue is whether Canada and the United States have split
the waters equally. Nonetheless, the current negotiations between
Montana and Alberta actually follow the four principles of
international water law more than might be expected.
First, and most obvious, Montana and Alberta meet their
procedural obligations to each other.171 Both have cooperated under
the Joint Initiative Team in order to better use the waters of the two
rivers.' 72 In doing so, the states have facilitated information exchange
and negotiated state interests in a spirit of cooperation.'7 3 The Joint
Initiative Team has even gone so far as to include public participation
as part of the ongoing negotiations.174
Second, some equitable and reasonable use principles are
recognized by the two countries in the administration of the treaty. 7 5
The Accredited Officers, under the direction of the IJC, have some
discretion in apportioning the waters, limited however, by the 1921
An
Apportionment Order and the Boundary Waters Treaty.' 76
example of this would be the Accredited Officers system for

169. See STEVEN C. MCCAFFREY, THE LAW OF INTERNATIONAL WATERCOURSES 385-87
(2d ed. 2007) (regarding principal of equitable and reasonable utilization). See, e.g.,
Nora R. Pincus, InternationalPerspective: Groundwaterand InternationalLaw: The Need for
Specific Regulation, 11 DENV. WATER L. REV. 313, 317-18 (2008) ("The doctrine of
reasonable and equitable use seeks to maximize water resource usage while limiting
the burdens. Under this principle, riparian states may use a reasonable and equitable
share of an international water source as long as the state can show it will put the
water to a beneficial use.")
170. See McCAFFREY, supra note 169, at 407-11 (regarding the no significant harm
rule); See Pincus, supra note 169, at 318 ("The obligation not to cause appreciable
harm obliges states not to use their territory contrary to the rights of another state.").
171.

See McCAFFREY, supra note 169, at 465.

172. See Joint Status Reports, ,supra note 165; See also St. Mary and Milk Rivers Water
Management Initiative, Introduction,MT.Gov, http://www.dnrc.mt.gov/wrd/
watermgmt/planning-activities/montana-alberta/default.asp (last visited Dec. 1,
2010).
173. MCCAFFREY, supra note 169, at 477-79 (regarding information exchange); Id. at
470 (regarding consultations and negotiations); Id. at 465-68 (regarding good faith
cooperation).
174. See Terms of Reference, supra 163, at 4-5.
175. McCAFFREY, supra note 169, at 385-87 (regarding principal of equitable and
reasonable utilization).
176. See generallyReport to the IJC, supra,note 31 at 22-23.
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determining "balancing periods."177 The Accredited Officers cannot
make instantaneous apportionments of the flows of the two rivers;
instead, periodic measurements determine how much water each
country actually received. If the delivered amount exceeds an
entitlement (constituting a deficit to the other country), during the
next period the Accredited Officers deliver a balance of water to
offset that deficit.178 In other words, if one country receives more
than it should, during the next period the other country will receive
These
an amount of water to "balance" its water deficit.
measurement periods are therefore called "balancing periods." The
Accredited Officers currently apply a balancing period of fifteen or
sixteen days.' 79 Both the IJC Task Force and the Joint Initiative Team
have considered options for ensuring that the balancing periods
equitably and reasonably deliver water to the benefit of both
countries.'80
Third, the two countries recognize the no significant harm rule in
the administration of the balancing periods. 181 As explained above,
Alberta and Montana often do not receive their full entitlement
under the treaty."" Sometimes this occurs as a result of an inability
to fully capture or divert the available flow of water. 8 3 Thus, the
Alberta and Montana governments use delivery agreements called
Letters of Intent, which allow the Accredited Officers to balance the
apportionments over entire irrigation seasons.1' An example of this
would be the 2001 Letter of Intent. The 2001 Letter of Intent allows
Montana to create an annual deficit of up to 8,000 acre-feet on the St.
Mary River from March 1 to May 31.15 In exchaige, Canada may
create an annual deficit of up to 4,000 acre-feet on the Milk River
from June 1 to September 15.186 The countries must balance any
remaining deficit existing as of September 15 by October 31 of that
year. 187 The purpose of the 2001 Letter of Intent is to allow each
country to deliver needed water to the other country for reasonable
uses without fear of losing its own water resource." Therefore, the
Letters of Intent provide a mechanism for each country to avoid
significantly harming the interests of the other country.
Finally, but perhaps with the most uncertainty, is the recognized

177. See id. at 34.
178. Id.
179. Id.
180. Joint Status Reports, supra note 165.
181. MCCAFFREY, supranote 169, at 407-11 (regarding the no significant harm rule).
However, this principal is limited in practice by the strict apportionment formula
described in the 1921 Apportionment Order and the Boundary Waters Treaty.
182. See Report to the IJC, supra, note 31 at 23.
183. Id.
184. Id. at 26.
185. Id.
186. Id.
187. Id.
188. See id. at 26-27.
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duty of ecosystem protection and duty not to pollute. *189 From a
pollution standpoint, neither country has plans to discharge new
pollutants into either source.'9 0 But, no negotiations regarding the
reduction of existing pollutant discharge have taken place either. As
such, the countries are not likely harming each other in the form of
new pollution, but nor are they proactively reducing existing
pollution.
From the standpoint of ecosystem protection, both
countries have expressed a desire to incorporate minimum instream
flows into the apportionment calculations. 1 In 2006, the Task Force
reported that:
[E]ach country must meet its management requirements out of that
share [of its water]. This includes maintaining a "live" stream,
whether for aquatic life, esthetic or other purposes. Minimum flow
considerations, or "instream flow needs," may come into play when
the parties consider allowing an upstream country to take more than
its share. 1 2
However, neither country has implemented any plan for instream
flows, and the current practice still allows for total use of the water to
In this regard, the two
the detriment of the river and its ecosystem.'
countries ignore current international water law principles and
practice.

VIII. WHAT MAY THE FUTURE HOLD?
By the time this article is published, the Joint Initiative Team will
probably have already made its recommendations. Hopefully, the
countries will have addressed three key priorities: (1) equitably
apportioning the waters, (2) retrofitting their diversion works and
irrigation systems, and (3) considering environmental impacts. Over
the next several decades, these three issues will become more pressing
unless the two countries act.
A. START BY FOLLOWING THE 1921 ORDER.

First, Canada and the United States must start equitably
apportioning the waters of both the St. Mary River and the Milk
River. Both countries are taking more water than they are entitled;
the United States more from the Milk River, and Canada more from
the St. Mary River. Currently, the United States takes approximately
145 percent of its Milk River entitlement, and Canada takes

189. McCAFFREY, supra note 169, at 453-54 (regarding ecosystem protection); Id. at
450-53 (regarding duty not to pollute).
190. See generally Joint Status Reports, supra note 165. (expressing planned
developments on the river, neither country refers to measures resulting in pollution
discharges).
191. Report to IJC, supra note 31, at 19.
192. Id. at 40.
193. See id. at 33, 35.
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approximately 130 percent of its St. Mary River entitlement.'
Although both countries take more than they should, the net split of
the joint waters is not equal, with Canada receiving more than its
entitlement under the 1921 Apportionment Order. The United
States only receives about 90 percent of its entitlement, while Canada
Furthermore, that
receives about 110 percent of its entitlement.'
only considers the entitlement of each country, not a fifty - fifty split of
the joint waters. Montana's loss is doubly harsh in that context
because the 1921 Apportionment Order effectively grants Canada
about fifty-five percent of the waters of the two rivers. 9 To remedy
this problem, the countries should, at the very least, follow the strict
formula of the 1921 Apportionment Order. Better solutions might
include some sort of international water banking authority, new
administrative policies in each country subsidizing water conservation
projects, or mandatory irrigation efficiency standards.
B. HAVE AN APPROPRIATE INFRASTRUCTURE FOR THE AMOUNT OF
WATER.

Second, the two countries must retrofit and update their diversion
works and their irrigation systems. In reality though, this largely
applies only to the United States. And in this matter, the United
States can largely blame itself when it does not receive its full St. Mary
River entitlement. Because of improper maintenance, the St. Mary
canal only carries about 670 cfs despite an original capacity of 850
If the United States had kept its operations properly
cfs.19 7
maintained, it would likely receive nearly its full St. Mary
entitlement.'98 Furthermore, the United States must start improving
the efficiency of its irrigation systems in the Milk River basin.
Estimates of irrigation efficiencies show that Canada uses
approximately half the water per acre that the United States uses,
largely due to Canada's extensive conversion to sprinkler irrigation. 9 9
That said, Canada also must improve its irrigation management
because it now relies heavily on its over-entitlement from the St. Mary

194. Letter from Brian Schweitzer, Governor of Mont., to Dan Jewell, Manager
Mont. Office of the Bureau of Reclamation, ICJ Accredited Officer (June 30, 2006)
(on file with the IJC) available at http://www.ijc.org/rel /pdf/smmr2/Schweitzer.pdf;
ALBERTA ENVIRONMENT, SHARING THE WATERS: ALBERTA'S PERSPECTIVE ON THE 1909

BOUNDARY WATERS TREATY 2 (2004), availableat http://environment.gov.ab.ca/

info/library/7021.pdf.

195.

Id.

196. See Letter from Brian Schweitzer, Governor of Mont., to Dan Jewell, Manager,
Mont. Area Office of the Bureau of Reclamation (June 30, 2006), available at
http://www.ijc.org/rel/pdf/smmr2/Schweitzer.pdf;

MONT. DEP'T OF NATURAL RES. &

CONSERVATION, THE STATE OF MONTANA'S COMMENTS AND RECOMMENDATIONS ON THE
INTERNATIONAL ST. MARY-MILK RIVERS ADMINISTRATIVE MEASURES TASK FORCE REPORT

2 (2006), availableat http://www.ijc.org/rel/pdf/smmr2/Schweitzer.pdf.
197. Report to IJC, supra note 31, at 12.
198. See id. at 12-13.
199. Halliday & Faveri, supra-note 113, at 84.
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River. 20 0 This reliance becomes a problem for Canada because
increased water use efficiencies result in a greater number of water
users harmed with a reduction in water supply. 20 ' In other words,
since Canada irrigates about twice the acres the Unites States irrigates
with the same amount of water, it has twice the irrigated acreage to
lose. In addition, because Canada irrigates largely by sprinkler
irrigation, any effected Canadian water users will have the costly
sprinkler irrigation infrastructure sitting unused. 0
In short, the United States faces an infrastructure problem
because it never invested in a water efficient system, while Canada
faces an infrastructure problem because it built a costly system to use
water that it was not entitled to use. Therefore, both countries must
establish efficiency standards for irrigation and then make tough landuse decisions about which areas should not be used for irrigating
crops. Until then, both countries will use vast amounts of water
irrigating deserts, instead of putting valuable water to its highest and
best uses.
C. QUIT IGNORING THE ENVIRONMENT.

Finally, the Accredited Officers must start considering
environmental impacts on the streams, not just delivery of water
quotas. As the IJC Task Force pointed out in its report, both
countries should be able to expect "a 'live' stream, whether for
aquatic life, esthetic or other purposes."2 0 3 First, the countries must
address minimum instream flows. Noting the importance of instream
flow considerations, the Task Force and the Joint Initiative Team
considered several options for implementing minimum instream
flows. 2 04 The two countries should choose one of these options for
implementation. Second, the two countries should consider the
environmental impact of climate change. Some estimates conclude
that due to increased upstream consumption and climate changes,
mean annual flows on the Milk River have declined by more than
twenty percent since 1970, and mean annual flows on the St. Mary
River have declined by seven percent since 1970.205 This same report
estimates that by 2050, the flows will stabilize near year 2000 levels
but under a differently timed flow regime.2 " The report estimates
that late season flows will reduce quicker and that both countries will

200. See Submission from Alta. Agric., Food & Rural Dev. to UC 1-3 (Aug. 2004),
availableat http://www.ijc.org/rel/pdf/83_stmary-milkletter.pdf.
201. See id. at 2, 6, 9-10.
202. Id. at 2-3.
203. Report to IJC, supranote 31, at 40.
204. See id.
205. J.P. BRUCE ET AL., CLIMATE CHANGE IMPACTS ON BOUNDARY AND
available at
(2003),
19-20
MANAGEMENT
WATER
TRANSBOUNDARY
http://www.saskriverbasin.ca/file/Final%2520Report%2520A458402%252OCCAF.pdf.
206. Id. at 20-21.
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Clearly, climate change
face shortages for late season irrigation.
looms over this debate. The two countries should devise drought
mitigation strategies that the Accredited Officers can implement to
prioritize interests equitably between the two countries. The Letters
of Intent seem a particularly apt tool for accomplishing this.
IX. CONCLUSION.
Despite the many things that the countries should do in the basin
over the next few years, it is clear that the United States and Canada
share a remarkable history on the Milk and St. Mary River. For over
100 years, the two countries have developed and used the waters of
the two rivers jointly and peacefully, and particularly in the last five
years they have worked hard to better manage the resource. It is
entirely likely that as a result of the work between Montana and
Alberta, the two countries will begin a new chapter of joint
management. The hallmarks of that new chapter will likely include
greater participation by the citizens of the two countries and a
management of the waters that considers not just the quota of water
delivered, but also the interests of those citizens.
Thus, the two countries will continue to share the waters of the St.
Mary River and the Milk River, as one stream. But hopefully, they will
do so with a renewed respect for the unique character of each river.
Climate change and other environmental concerns such as
endangered species pose daunting challenges in each river. In
addition, our societies no longer believe that "a good river is a dry
river," and pressure will continue to mount to keep water in these
rivers. These modern water issues will not be solved by treating these
rivers as. one stream. That solution may have worked to get the water
out of the river 100 years ago, but it does not do much to get the
water back in the stream now. So this current debate will likely end
with a more practical management of the joint water of the St. Mary
and the Milk Rivers. Because even though both rivers may send their
waters to the Pacific Ocean, the St. Mary gets there by the Hudson
Bay, while the Milk River'gets there by the Gulf of Mexico.

207. Id. at 21.

ARTICLE UPDATE
SEVENTH UPDATE TO COLORADO WATER LAW:
AN HISTORICAL OVERVIEW
THE HONORABLE GREGORY J. HOBBS, JR.
To provide our readers with the most up-to-date water law
information, the editors periodically include updates of works
previously published in the Water Law Review. The following is the
seventh update to Colorado Water Law: An Historical Overview,
Appendix-Colorado Water Law: A Synopsis of Statutes and Case Law,'
selected by the Honorable Gregory J. Hobbs, Jr.
Vance v. Wolfe
"While the term 'beneficial use' is undefined in the Colorado
Constitution, the 1969 Act defines it broadly as 'the use of that
amount of water that is reasonable and appropriate under reasonably
efficient practices to accomplish without waste the purpose for which
the appropriation is lawfully made.' Under the language of the 1969
Act, the CBM [Coalbed Methane] process 'uses' water - by extracting
it from the ground and storing it in tanks - to 'accomplish' a particular
'purpose' - the release of methane gas. The extraction of water to
facilitate CBM production is therefore a 'beneficial use' as defined in
the 1969 Act.
Arguing against this interpretation, the Engineers and BP'[British
Petroleum] assert that the use of the water during the CBM process
cannot be a 'beneficial' one because the water is merely a nuisance.
They stress that the goal of the CBM process is to capture the gas, not
the water. The water, they continue, is simply an unwanted byproduct
of the process. In sum, they question how the use of the water in this
case can be termed 'beneficial' when they consider it to be a
hindrance. . . . '[W]e disagree . . .
Vance v. Wolfe, 205 P.3d 1165, 1169 (2009) (citations omitted).
In fact, the presence of water and its subsequent extraction during

1. Gregory J. Hobbs, Jr., Colorado Water Law: An Historical Overview, 1 U. DENV.
WATER L. REv. 1, 27 (1997). The first update. to justice Hobbs' article appears at 2 U.
DENV. WATER L. REV. 223 (1999); the second update is at 4 U. DENV. WATER L. REv.
111 (2000); the third update is at 6 U. DENV. WATER L. REv. 116 (2002); the fourth
update is at 8 U. DENV. WATER L. REv. 213 (2004); the fifth update is at 10 U. DENV.
WATER L. REv. 391 (2007); the sixth update is at 13 U. DENV. WATER L. REV. 389
(2009).
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CBM production is far more than an 'inevitable result.' Indeed,
presence and extraction of water are integral components to
entire CBM process. CBM producers rely on the presence of
water to hold the gas in place until the water can be removed and
gas captured. Without the presence and subsequent extraction of
water, CBM cannot be produced..

.

the
the
the
the
the

. While the Engineers and BP are

correct that no Colorado case has specifically held that water used
during CBM production is a beneficial use, this fact does not prevent
us from finding such a beneficial use where our case law and the
language of the 1969 Act so dictate.
Id. at 1170.
As the water court noted, the Ranchers' central concern is the
protection of their vested senior water rights. We agree with the
district court that our prior appropriation system exists to protect
water rights holders. Here, the extraction, storage, and reinjection of
water during CBM make the water inaccessible to other water rights
holders such as the Ranchers. When the water is stored in surface
tanks, a small quantity is lost to evaporation. At a later time, the water
is typically reinjected, via underground injection control wells, into
designated geologic formations that lie deeper than the aquifer from
which the methane is produced. Consequently, 'beneficial use' also
means use of water for a designated purpose - the result of which is
to make the water inaccessible to other water rights holders.
Id. at 1171.
We emphasize that determining the boundaries of 'beneficial use'
requires careful case-by-case factual analysis and our holding today
addresses the unique circumstances involved in CBM production. The
definition of 'beneficial use,' however, is a 'broad' one, and we agree
with the Ranchers that it is broad enough to cover the extraction of
water to facilitate CBM production. In rendering our decision, we
observe that the General Assembly may choose to make modifications
to the statutes in light of our opinion.
Id. at 1172.
In sum, while the production of oil and gas is subject to extensive
regulation by COGCC [Colorado Oil and Gas Conservation
Commission], it is also subject to the 1969 Act and the Ground Water
Act. And, as noted above, we find that the extraction of water to
facilitate CBM production is a beneficial use under those provisions."
Id. at 1173.
City of Aurora v. ACJ Partnership
"This appeal concerns a water court application in which the
Appellant, the City of Aurora ('Aurora'), sought conditional water
storage rights. Aurora appeals from the water court's order granting
partial summary judgment in favor of Opposer-Appellee Rangeview
Metropolitan District ('Rangeview'), and dismissing that part of
Aurora's application claiming conditional water storage rights in three
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disputed sites. These three sites significantly overlap reservoir sites
which Rangeview currently leases from the state. Under a lease
agreement, the Colorado State Board of Land Commissioners ('Land
Board'), which administers the land on which the disputed sites are
situated on behalf of the state, is required to convey rights-of-way to
Rangeview for construction of its reservoirs when such construction is
imminent. The water court ruled that, as a result of its contractual
obligations to Rangeview, the Land Board was precluded from
granting Aurora any access to the disputed sites. Thus, the water
court concluded that, as concerns the disputed sites, Aurora could
not satisfy the statutory 'can and will' requirement for a decree of
conditional water rights. The 'can and will' requirement mandates
that in order to establish a conditional water right, an applicant must
show that the waters can and will be diverted and beneficially used,
and that the project can and will be completed with diligence and
within a reasonable time. We affirm.
We hold that Aurora failed to demonstrate by a preponderance of
the evidence that there is a substantial probability that it can and will
gain access to the disputed sites. Because Aurora failed to advance
any genuine issue of material fact concerning its present or
prospective ability to access the disputed sites, we conclude that the
water court appropriately dismissed Aurora's claims for conditional
water storage rights in those sites on partial summary judgment. We
remand the case to the water court for proceedings consistent with
this opinion."
City of Aurora v. ACJ Partnership, 209 P.3d 1076, 1080 (2009)
(citations omitted).
Cotton Creek Circles, LLC v. Rio Grande Water Conservation District
"[T]he 1969 Act provides that '[t]he state engineer may adopt
rules and regulations to assist in, but not as a prerequisite to, the
performance of [the state engineer's] foregoing duties.' Rules and
regulations are designed to help administer tributary ground water to
ensure that enforcement is not arbitrary, that the rules will prevent
material injury to senior appropriators, and that the rules take into
consideration the means for achieving optimum use of ground
water ... Colorado has a long history of handling water issues
through adjudication rather than through administrative proceedings.
Dating back to the Adjudication Acts of 1879 and 1881, Colorado has
provided for judicial proceedings to administer water rights.
Although most other states direct water issues through administrative
procedures, in drafting the 1969 Act, the General Assembly decided
to maintain the system of adjudicative proceedings to handle the
determination of water rights. Moreover, as the water court noted,
the General Assembly did not require the state engineer to conduct a
public hearing on proposed rules, and regulations such as is required
by the Colorado Administrative Procedure Act ('CAPA'). Rather, the
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1969 Act . .. provides the opportunity for interested parties to protest
potential infringements on their water rights as the means to prevent
unreasonable exercises of administrative discretion by the state
engineer.
Cotton Creek Circles, LLC v. Rio Grande Water Conservation
District, 218 P.3d 1098, 1101-102 (2009) (citations omitted).
Because the type of proceeding at issue in the present case more
closely resembles a contested adjudication than a quasi-legislative
rulemaking, it follows that those parties who, in the discretion of the
presiding judge, prevailed on a significant issue and derived some
benefits sought by the litigation may be entitled to costs. Here, the
Proponents [two water districts and a water users association that
supported the rules] acted in concert with the state engineer to
successfully defend the proposed rules and regulations from the
Objectors' protests. The Proponents were thoroughly involved in the
extensive proceedings at issue and expended significant time and
effort in pursuing the ratification of the proposed rules and
regulations. We conclude that the water court's determination that
the Proponents were 'prevailing parties' for purposes of C.R.C.P.
54(d) was not manifestly arbitrary, unreasonable, or unfair. Therefore
it was not an abuse of discretion and we uphold that decision."
Id. at 1104-105.
Pagosa Water and Sanitation District v. Trout Unlimited (II)
"We uphold the Water Court's determination that a 50-year water
supply planning period to the year 2055 is reasonable. However, in
light of the standards we set forth in Pagosa I, we hold that the
evidence currently in the record does not support the amounts of
water contained in the remand conditional decree. The essential
function of the water court in a conditional decree proceeding is to
determine the amount of available unappropriated water for which
the applicant has established a need, a future intent, the ability to
actually use, and, under the "can and will" test, a substantial
probability that its intended appropriation will reach fruition....
In particular, the existing record in this case. lacks sufficient
evidentiary support for the following conditional decree provisions:
(1) provision no. 11.1.6, which provides for water releases to benefit
hypothetical recreational in-channel rights, instream flow rights
decreed to the Colorado Water Conservation Board, and bypass flow
requirements of any federal permits obtained for development of the
Dry Gulch Reservoir; (2) provision no. 31, which provides for a direct
flow diversion right into Dry Gulch storage of 100 cfs to account for
the uncertainty of federal bypass flow requirements; (3) provision no.
43, which provides for a direct flow diversion right of 50 cfs into the
Districts' water system for use anywhere in the Districts' service area;
and (4) provision no. 44, which provides for a storage right of 25,300
acre-feet of water annually in Dry Gulch Reservoir.
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Pagosa Water and Sanitation District v. Trout Unlimited (II), 219
P.3d 774, 777 (2009) (citations omitted).
[G]overnmental water supply entities have a limited exception
from the anti-speculation and beneficial use standards applicable to
non-governmental conditional water right appropriators. The
conditional appropriation must be consistent with the governmental
agency's reasonably anticipated water use requirements based on
substantiated projections of future growth within its service area and
only a reasonable planning period is allowed. In addition to
demonstrating non-speculative intent, a governmental agency must
satisfy the 'can and will' requirement in order to obtain a conditional
decree ...
Id. at 779.
The ultimate factual and legal issue in a governmental agency
conditional appropriation case involves how much water should be
conditionally decreed to the applicant above its currently available
water supply. A governmental entity has the burden of demonstrating
three elements in regard to its intent to make a non-speculativeconditional appropriation of unappropriated water: (1) what is a
reasonable water supply planning period; (2) what are the
substantiated population projections based on a normal rate of
growth for that period; and (3) what amount of available
unappropriated water is reasonably -necessary to serve the reasonably
anticipated needs of the governmental agency for the planning period
above its current water supply.
In the water court's application of the third element, we
articulated four non-exclusive considerations relevant to determining
the amount of the conditional water right (1) implementation of
reasonable water conservation measures during the planning period;
(2) reasonably expected land use mixes during the planning period;
(3) reasonably attainable per capita usage projections for indoor and
outdoor use based on the land use mixes during the planning period;
and (4) the amount of consumptive use reasonably necessary to serve
the increased population.
Id. at 780.
At least a part of the remand decree amount is ascribable to the
speculative recreational in-channel diversion, instream flow, and/or
bypass flow amounts we have discussed above. On remand from this
decision, the Water Court should take additional evidence and
determine what amounts of water for storage and direct flow
diversions are necessary to meet the Districts' reasonably anticipated
needs for the 2055 planning period above the existing baseline water
rights the Districts currently hold. The remand decree does not
contain a finding regarding the amount of annual dry year yield
available from the Districts' existing water rights.
Id. at 788.
[W]e reject the position of the Districts and amici municipal water
suppliers that they act in a legislative capacity when they make
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conditional water appropriations; thus, they argue that the courts owe
deference to the claimed amounts of water the suppliers deem
reasonably necessary for their future use. To the contrary, the
Colorado statutes and case law we have cited in Pagosa I and in this
opinion provide that both public and private appropriators must
carry the burden of proving their claims for a conditional decree.
While the General Assembly has made an accommodation to
governmental water suppliers by allowing their conditional
appropriations to be made and decreed for a future reasonable water
supply period in reasonably anticipated amounts, it has assigned to
the courts the responsibility to conduct the necessary proceedings for
these determinations under a de novo standard of review. . .
Id. at 788.
Well Augmentation Subdistrict v. City of Aurora
"We affirm the water court's requirement that WAS [Well
Augmentation Subdistrict of the Central Colorado Water
Conservancy District] provide replacement water for pre-2003
depletions that have a continuing injurious effect on surface waters.
Well Augmentation Subdistrict v. City of Aurora, 221 P.3d 399,
404 (2009) (citations omitted).
Water rights are decreed to structures and points of diversion in
specified amounts for beneficial uses. Water court approval of a plan
for augmentation allows a water right with a junior priority date to
divert out-of-priority, provided that the junior right supplies
additional augmentation water to offset the out-of-priority depletion.
Because water rights are 'kept in the name of the diversion or storage
structure, rather than by owner name, and water right transfers are
not recorded,' terms and conditions decreed by the water court attach
to the water right and follow it regardless of who may own or operate
the right. In the context of plans for augmentation, the water rights
included in the plan are augmented, and the court cannot approve a
plan if senior vested rights will be harmed through out-of-priority
diversions made by the water rights included in the plan, regardless of
ownership of the rights.
Here, when WAS filed the plan for augmentation ... it invoked
the water court's jurisdiction over the water rights included in the
plan. The water court then had a duty .. . to ensure that operation of
the plan would not prove injurious to senior vested water rights and
decreed conditional water rights. In order to fulfill this duty and
prevent harm to senior water rights, the water court conditioned
approval of the augmentation plan on the requirement that WAS
provide replacement water for pre-2003 depletions that are currently
affecting surface water conditions. Requiring WAS to provide
replacement water for such depletions is specifically aimed at
preventing injury to senior water rights, and is accordingly within the
scope of the proceedings outlined in [the 1969 Act]. Therefore, an
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analysis of 'the nature of the claim and the relief sought,' reveals that
requiring WAS to provide augmentation water for pre-2003
diversions presently affecting surface water conditions is directly
related to the plan for augmentation, and the water court therefore
had jurisdiction to impose such a requirement.
Id. at 409.
Here, certain wells contained in the WAS augmentation plan
engaged in out-of-priority pumping prior to the filing of the
augmentation plan application in 2003. The pumping of alluvial, or
tributary, wells reduces surface flows to the rivers to which the wells
are hydrologically connected. However, the time and amount of the
reduction depends on several factors, including the distance between
the well and the stream, the transmissibility of the aquifer, the depth
of the well, the time and volume of pumping, and return flow
characteristics. Because groundwater depletions can lag behind
surface water conditions by many years, the effects of a groundwater
depletion may not be felt by surface waters for long periods of time.
In this case, the water court found that certain pre-2003 depletions
have a continuing future impact on surface water conditions.
Therefore, as a term and condition to approval of the augmentation
plan, the water court ordered WAS to provide replacement water for
pre-2003 depletions that will continue to affect the river in the future."
Id. at 412.
Upper Eagle Regional Water Authority v. Wolfe
"The Authority argues, as a matter of law, that water court
retained jurisdiction.... can be invoked to remedy only actual injury
to a decreed water right. The Engineers and the CWCB counter
that. . . the water court's use of retained jurisdiction 'as is necessary
or desirable to preclude or remedy any such injury,' and the water
court should extend the period of retained jurisdiction for such time
as 'the nonoccurrence of injury shall not have been conclusively
established.' We agree with the Engineers and the CWCB.
We hold that.the water court erred in dismissing the petitions of
the Engineers and the CWCB in both of these cases. The petitions
allege sufficient facts which, if proved, meet the petitioners' burden of
going forward to show that injury has occurred or is likely to occur,
based on operational experience involving the out-of-priority
diversions and depletions covered by the augmentation plans.
Reviewing the petitions, the water court should have conducted
additional proceedings in both of these cases.
On remand, the Engineers and the CWCB have the burden of
going forward with sufficient evidence that injury has occurred or is
likely to occur because the existing decree provisions are inadequate
to preclude or remedy injury. If the Engineers and the CWCB
provide such evidence, the Authority must demonstrate non-injury
and the adequacy of existing decree provisions to preclude and
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remedy injury to other water rights. The water court should then
make findings of fact, conclusions of law, and decree revisions, as
appropriate, for the purpose of precluding and remedying injury to
vested water rights and decreed conditional water rights.
If the water court finds that not enough operational experience
exists to permit it to consider the question of injury or to conclusively
establish non-injury, it should extend the period of retained
jurisdiction by an additional specified period. . ."
Upper Eagle Regional Water Authority v. Wolfe, 230 P.3d 1203,
1206-207 (2010) (citations omitted).
V Bar Ranch LLC v. Cotton
"V Bar argues the operative date for purposes of determining the
land on which the water right may be used is the date of adjudication,
not the date of appropriation. Accordingly, V Bar argues that water
from Well No. 1 can be used to irrigate both the Southwest and
Northwest Quarters of Section 3 because, at the time of adjudication,
both Quarters were being irrigated with well water. We disagree. V
Bar's position disregards the significance of the beneficial use
contemplated at the time of the 1946 appropriation and embraces the
erroneous view that a lawful decree can be premised upon an
unlawful expansion of use. Because we determine that the scope of a
water right is defined by the intent of the appropriator at the time of
appropriation, we hold that the application of water from Well No. 1
to the Northwest Quarter of Section 3 represented an unlawful
expansion of use and the replacement well permit should have been
limited to irrigation of the Southwest Quarter.
V Bar Ranch LLC v. Cotton, 233 P.3d 1200, 1208 (2010) (citations
omitted).
In Colorado, appropriations of water for irrigation are made by
and for use on specific land. Water which was appropriated for use
on one parcel of land cannot be applied to new or different lands
without a decree issued by the water court allowing the change in use.
The amount of water appropriated is defined by the beneficial use to
which the water is put. "Beneficial use" is defined as 'that amount of
water that is reasonable. and appropriate under reasonably efficient
practices to accomplish without waste the purpose for which the
appropriation is lawfully made.' Consequently, because the amount of
water that is reasonable and appropriate must be based on the
purpose of the appropriation, the amount of acreage to be irrigated
and the location of the irrigation must be contemplated at the time of
the appropriation.
Id. at 1208.
V Bar requested, and the water court confirmed, an absolute
water right under a 1946 appropriation, which means that the water
right had been put to its intended beneficial use in 1946. Nothing in
the record indicates that the water right was appropriated in
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anticipation of future acquisition of the Northwest Quarter.
Consequently, because the water right was created upon the
completion of the appropriation, the scope of that right and the lands
upon which it may be exercised are defined by the beneficial use for
which the water was appropriated. Therefore, the water right at issue
is limited to irrigation of the Southwest Quarter, and, in order to
irrigate lands beyond the Southwest Quarter, V Bar must petition the
water court for a change decree recognizing a new situs for the
appropriation."
Id. at 1209.
City of Englewood v. Burlington Ditch, Reservoir and Land Co.
"We ... agree with the water court's finding that the Agreement is
neither a selective subordination agreement nor a general
subordination agreement. Englewood is incorrect in arguing that nocall agreements are a type of subordination agreement.... [A]n
appropriator may contract to make its priority inferior to another....
No-call agreements and subordination agreements are similar in that
senior appropriators in each are effectively contracting away .part of
the bundle of sticks that compose their water rights, with the general
result that water that could otherwise go to the senior appropriator is
made available to some or all junior appropriators. However, the
agreements are fundamentally different in terms of what is being
contracted away by the senior appropriator. In a subordination
agreement, 'the holder of an otherwise senior water right consents to
stand in order of priority behind another person or persons holding a
junior water right.' At its core, subordination 'is essentially a matter of
status between parties' and 'establishes priorities between those
parties by some means other than the automatic or statutory scheme:'
In contrast, a no-call agreement provides that a senior appropriator
will not place a call on a particular water right that it holds. Thus, a
no-call agreement contracts away the right to place a call to the Division
Engineer requesting more water to fulfill the senior right whereas a
subordination agreement contracts away the senior appropriator's
more senior priority status (either to specific junior appropriators in a
selective subordination or all junior appropriators in a general
subordination).
City of Englewood v. Burlington Ditch, Reservoir and Land Co.,
235 P.3d 1061, 1068 (2010) (citations omitted)
There is no requirement that a senior water right holder place a
call on the river to effectuate its water rights, or any statutory
authority for the State or Division Engineers to require the placement
of a call. Instead, we have explicitly recognized that a water right
holder may contractually choose to not request calls. on its rights."
Id. at 1069-070.
City of Aurora v. Northern Colorado Water Conservancy District
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"Colorado water law states that, in addition to other elements, an
applicant for an appropriative right of exchange must show that there
is no injury to the water rights of others when implementing the
exchange. Northern Water claims no injury to itself or its users from
Aurora's proposed PWP exchange reach.
Despite this, Northern Water claims that . .. the combined effect

of the WCA [Water Conservancy Act], the Repayment Contract, and
Northern Water's own rules supersedes this general law and gives
Northern Water the authority to deny any entity extra-district benefits
from the use of C-BT water. Some amount of C-BT [Colorado-Big
Thompson] water flows through Aurora's proposed exchange reach
outside the boundaries of the Northern Water district. Northern
Water contends that the inclusion of this water in Aurora's calculation
of the exchange potential of the exchange reach is prohibited and
that the resulting larger exchange potential is an indirect extra-district
benefit unlawfully derived from C-BT water.
City of Aurora v. Northern Colorado Water Conservancy District,
236 P.3d 1222, 1225 (2010) (citations omitted).
Northern Water claims no injury to its water rights from Aurora's
proposed PWP exchange reach, and.. . [our case law] prohibiting
extra-district indirect benefits pertains only to parties that contract
with Northern Water. Therefore, Northern Water cannot successfully
petition the water court to impose a condition that excludes any
possible C-BT flows in the exchange reach when Aurora calculates its
exchange potential."
Id. at 1226.
City and County of Broomfield v. Farmers Reservoir and Irrigation
Company (I)
"The water court shall approve an application for a change of
water rights if 'such change .

..

will not injuriously affect the owner of

or persons entitled to use water under a vested water right or a
decreed conditional water right.' The applicant for a change of water
right bears the initial burden of establishing a prima facie case that
the proposed change will not have an injurious effect on others' water
rights. Once the applicant successfully meets this initial burden, the
opposers have the burden of going forward with evidence that the
proposed change will result in injury to existing water rights. If the
opposers present contrary evidence of injury, then the ultimate
burden of showing the absence of injurious effect by a preponderance
of the evidence remains with the applicant. The issue of injurious
effect is inherently fact specific, and we require the water court to
make findings on this issue. In evaluating whether a proposed change
will have an injurious effect, the water court may have to make
determinations about the historic beneficial consumptive use of the
water rights in question.
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We defer to the water court's findings of fact unless the evidence
is wholly insufficient to support those determinations. This is a highly
deferential standard that recognizes the water court's unique ability to
evaluate the evidence and make factual determinations in complex
water allocation decisions. We defer to the water court's finding that
FRICO's post-trial tables and calculations were new evidence because
they were not introduced at trial. Therefore, in evaluating each of
FRICO's arguments, we rely only upon the evidence presented at
trial, not the tables and calculations in FRICO's proposed decree, to
determine whether the record supports the trial court's findings."
City and County of Broomfield v. Farmers Reservoir and
Irrigation Company, 235 P.3d 296, 299-300 (2010).
Streu v. City of Colorado Springs
"The decision to dismiss an action for failure to prosecute lies
within the sound discretion of the water court. We review the water
court's dismissal under an abuse-of-discretion standard. Under this
standard, we reverse a trial court's determination only if it was
'manifestly arbitrary, unreasonable, or unfair.' It is not necessary that
we agree with the trial court's decision.
The plaintiff bears the burden of prosecuting a case 'in due
course without unusual or unreasonable delay.' An unreasonable
delay or lack of diligence in prosecution will justify dismissal, unless
the plaintiff presents mitigating circumstances sufficient to excuse the
delay.
We have articulated several nonexclusive factors that -a court
should consider when evaluating a motion to dismiss for failure to
prosecute. These factors include: the length of the delay; the reason
for the delay; any prejudice that may result to other parties; any
difficulties in trying the case that may have resulted from the delay;
and the extent to which the applicant has renewed efforts to
prosecute the case.
Based on the record before us, and considering the many factors
that support dismissal, we cannot conclude that the water court acted
in a manifestly arbitrary or unreasonable manner when it dismissed
Streu's case with prejudice for failure to prosecute. Although we may
disagree with the water court, its decision to dismiss under these
circumstances does not exceed the bounds of its rationally available
choices.
[T]he seventeen-month delay far exceeded the time required to
establish a prima facie case of failure to prosecute. Our courts have
affirmed dismissals for failure to prosecute following similar, and on
occasion shorter, delays.
Streu v. City of Colorado Springs, No. 09SA251, § III, 11 2-6
(announced Sept. 20, 2010) (citations omitted).
The lengthy delay in prosecution also prejudiced the opposers.
They invested time and money to answer Streu's application. They
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retained counsel, investigated Streu's claims, and filed timely
responses before the proceedings came to a seventeen-month halt.
[TIhe record indicates that Streu failed to prosecute this case
diligently since its inception. The district court ordered Streu to file
her application in water court by February 18, 2007. She filed this
case two months late, on April 18, 2007. Streu also missed the first
two deadlines set forth in the case management order. She did not
exchange information with the opposers on August 29, 2007, and she
filed her disclosures thirty-three days late. When she filed her
disclosures, she failed to include a request for extension of time to file
late disclosures, and she failed to explain the reason for the monthlong delay."

Id. at § III,

[ 12, 14.

City and County of Broomfield v. Farmers Reservoir and Irrigation
Co. (II)
"The rule enumerates three groups that are generally exempt
from paying costs: the State of Colorado, its officers, and its agencies.
By enumerating these three groups that are explicitly exempt from
costs, the statute implies that all other groups are not exempt from
costs. A mutual ditch company, which acts in a representative capacity
for many municipalities, does not fall within the specified groups that
are exempt from costs....
City and County of Broomfield v. Farmers Reservoir and
Irrigation Co. (II), No. 09SA269, § III. A., 1 4, Announced Sept. 27,
2010(citations omitted).
Because the right to oppose another's water application is not a
fundamental constitutional right and because ... classification of
governmental and non-governmental entities does not create a
suspect class, we review the award of costs against a nongovernmental agency pursuant to the rational basis test. Under that
test, we consider whether the rule is rationally related to a legitimate
state purpose.
Rule 54(d) permits the water court to award costs against private
persons but not against the state or its subdivisions. Under the state
constitution, the court possesses plenary authority to create
procedural rules in both civil and criminal cases. The purpose of this
distinction is to protect the public treasury, which, in turn, is
consistent with the concept that the government cannot be sued
without its consent (i.e., sovereign immunity). The legislature alone
has the power to balance the interests between protecting the public
against excessive financial burdens and allowing individual parties to
sue the government.
If the classification between governmental and non-governmental
entities under Rule 54(d) did not exist, then the court would possess
the discretion to award litigation costs against the government when it
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is not the prevailing party. The government would face the potential
of paying its opponent's costs in addition to its own when it pursues a
case that is ultimately unsuccessful. Thus, the classification between
governmental and non-governmental entities . .. is rationally related

to the goal of protecting the public treasury because -the rule prohibits
a water court from awarding costs to a party who prevails against the
government. Hence, we hold that Rule 54(d) violates neither due
process nor equal protection guarantees contained in the United
States and Colorado Constitutions."

Id. at § III. E., 1 1-3.

COURT REPORTS
FEDERAL COURTS
NINTH CIRCUIT
United States v. Orr Water Ditch Co., 600 F.3d 1152 (9th Cir.
2010) (holding that the district court decree that allocated senior
water rights in a river to an Indian tribe forbids groundwater
allocations that adversely affected the tribe's decreed water rights and
that the district court has subject matter jurisdiction over the tribe's
petition).
The Truckee River is the principal source of water for Pyramid
Lake, which sits entirely within the boundaries of the Pyramid Lake
Under the Orr Ditch Decree ("the
Paiute Tribe Reservation.
Decree"), the Pyramid Lake Paiute Tribe of Indians ("the Tribe")
owns the two most senior water rights on the Truckee River, Claims
In November 1998, the Nevada State Engineer
No. 1 and 2.
("Engineer") granted the Tribe the right to all of the water remaining
in the river after the Orr Ditch Decree rights and other rights were
satisfied.
In June 2007, in Ruling 5747, the Engineer granted new
groundwater allocations in the Tracy Segment Hydrological Basin
The Basin abuts Pyramid Lake Paiute Tribe
("the Basin").
Reservation, and a thirty-mile stretch of the Truckee River runs
through the Basin on its way to Pyramid Lake. According to the
United States Geological Survey, the Truckee River receives an
average net gain of about 11,000 acre-feet per year from the Basin's
groundwater unless there has been an over allocation of that water.
Although the United States Geological Survey had estimated the
perennial yield of the Basin to be approximately 6,000 acre-feet per
year resulting from groundwater recharge from precipitation, the
Engineer revised the yield upward to approximately 11,500 acre-feet
per year. The Engineer concluded that the new allocations in
addition to the existing groundwater allocations of 7,976 acre-feet per
year would therefore not result in over-allocation of the groundwater
in the basin. The Engineer concluded further that even if the new
allocations resulted in over-allocation of the groundwater and a
diminution of the base flow of the Truckee River, this would not
conflict with any of the decreed water rights in the river.
The Tribe appealed the Engineer's ruling to the United States
District Court for the District of Nevada, alleging that the district
173
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court had jurisdiction to review the Engineer's ruling as it affected its
rights under the Decree and its rights under the Engineer's 1998
ruling. The district court granted The Engineer's motion to dismiss
for lack of subject matter jurisdiction, holding that appellate
jurisdiction should be determined by reference to the applicant's
water rights in order to avoid multiple courts having "exclusive"
jurisdiction depending on reference to any water rights affected by an
Engineer's ruling. The Tribe appealed to the United States Court of
Appeals for the Ninth Circuit ("the court").
The court first addressed whether the Decree forbids the
Engineer from allocating groundwater if it has an adverse effect on
the Tribe's decreed rights in the Truckee River. Although the Decree
does not explicitly protect the Tribe's decreed rights from
groundwater allocation to others, the Decree indicates that the water
rights granted to the Tribe were intended to fulfill the United States'
purpose in reserving "a reasonable amount of water" for use on the
reservation. Due to the reciprocal hydraulic connection between
groundwater and surface water, the court stated that it is inconsistent
with United State's purpose to allocate water, whether allocation of
surface water or groundwater, to other users if that allocation
diminishes the Tribe's reserved water supply.
The court also
supported its finding with a rule of interpretation of agreements and
treaties with Native Americans that requires ambiguities to be
resolved from the standpoint of Native Americans.
The court then addressed whether the district court has subject
matter jurisdiction over an appeal from a ruling of the Engineer that
allegedly conflicts with the Decree. The court held that the federal
district court acts as an appellate court for decisions of the Engineer.
Nevada law provides for jurisdiction of appeals from decisions of the
Engineer in the court that entered the decree, which also supports
federal court review because the district court entered the Orr Ditch
Decree. However, the court noted that the district court does not
have jurisdiction over the Tribe's appeal from Ruling 5747 insofar as
it may adversely affect the Tribe's rights under the Engineer's 1998
ruling because it was based on state law. The court acknowledged
that the district court properly recognized the practical difficulties of
exercising jurisdiction over an appeal from the Engineer's ruling as
well as the conflict between federal courts' exercise of subject matter
jurisdiction and the general principle that a single court should have
exclusive jurisdiction over an interrelated system of water rights.
However, the court limited its decision to the Engineer's allocation of
water rights that adversely affect the Tribe's rights under the Decree.
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Thus, the court held that the groundwater allocations in the Tracy
Segment Hydrographic Basin might adversely affect the Tribe's
decreed water rights under the Orr Ditch Decree. It also held that
the district court has subject matter jurisdiction over the Tribe's
appeal from the Engineer's 5747 Ruling insofar as the allocation of
groundwater rights is alleged to adversely affect the Tribe's decreed
water rights. Accordingly, the court reversed and remanded.
CarolinePowers

STATE COURTS
COLORADO
City of Englewood v. Burlington Ditch, Reservoir & Land Co., 235
P.3d 1061 (Colo. 2010) (holding that-an agreement between the City
of Denver and companies owning senior water rights was a valid nocall agreement that did not unlawfully change or expand Denver's
water rights and that the City of Englewood was not entitled to a
presumption of injury as a junior water right holder).
In 1999, the City of Denver entered an agreement with several
companies holding senior water and storage rights diverted at the
Burlington headgate of the South Platte River. The water and storage
rights in the agreement were held by Farmers Reservoir and
Irrigation Company ("FRICO"), Burlington Ditch, Reservoir and
Land Company, and Henrylyn Irrigation District (collectively "the
Companies"). The Companies held the senior storage rights for
filling the Barr and Oasis Reservoirs ("Oasis storage right") to 11,081
acre feet at a rate of 350 cubic feet per second ("cfs"). FRICO
possessed additional storage rights to fill Milton Lake and Barr Lake
after using its Oasis storage right. The City of Denver held water
rights upstream of the Burlington headgate that are junior to the
Companies' Oasis storage right. The City of Denver and the
Companies agreed that the Companies would not place a call under
the Oasis storage right but could place calls under their Barr Lake or
Milton Lake storage rights until the Oasis storage right achieved
Paper Fill. (Paper filling is when the carry-over storage and storable
inflow equals the decreed storage amount.) In return, Denver agreed
not to reduce the amount of water divertable for the Oasis storage
right below 150 cfs.
The City of Englewood challenged the agreement in 2002.
Englewood held water rights on the South Platte River junior to the
rights held by the Companies and Denver. Englewood argued that
the agreement was an invalid subordination agreement that
improperly expanded Denver's water rights and violated the one-fill
rule. (The one-fill rule refers to the Colorado's law allowing use of
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only one reservoir fill per year.)
The Colorado Supreme Court affirmed the Division 1 water
court's determination that the agreement was a valid no-call
agreement. A senior right holder may contract away the right to
place a call for water to the Division Engineer. The court noted there
is no requirement that the senior user must place a call on the river
and use its rights. Instead, the senior user may contractually choose
not to make calls on the river. This right differs from a subordination
agreement in which the holder of a senior water right gives its senior
priority to another party. Such an agreement would be invalid
because it would establish new water right priorities.
The court rejected Englewood's argument that the agreement was
an unlawful change or use of the water right. A court must balance
the competing interests of other holders with vested water rights to
change a water right. Here, Englewood argued that the agreement
allowed Denver to expand its use of water while the Companies filled
their Oasis storage rights with the Barr Lake and Milton Lake storage
rights. However, the court rejected this interpretation of the
agreement. Colorado law distinguishes a "change" from a "call." A
"change" alters the use or scope of a water right. In contrast, a "call"
requires juniors to receive less water in order to satisfy the senior
priority. The State Engineer reviews a call to make sure it fulfills the
water right. The State Engineer does not look at whether a call
injures other junior water right holders. Therefore, the court
concluded the agreement does not change the water rights because
the Companies are not obligated to make calls under their Oasis
storage rights, thus clearing the way for Denver to use its junior Oasis
storage right.
The court also rejected the claim that the water court erred by not
allowing Englewood to rely on a presumption of injury and not
allowing it to present evidence of injury. Englewood argued that an
applicant seeking a change of water right has the initial burden of
showing the change will not injure other water right holders.
Additionally, Colorado law recognizes an express presumption of
injury with groundwater depletion through well pumping. However,
the court held that Englewood bore the burden of proving injury
against its rights because the agreement was not a change in water
rights and did not involve groundwater. Also, the water court did not
abuse its discretion by preventing Englewood from presenting
extrinsic evidence that the agreement violated the one-fill rule
because Denver and the Companies stipulated that the Oasis storage
right will not fill the Barr and Milton Lake storage rights. The court
reasoned that the stipulation cured Englewood's alleged potential
injury.
Accordingly, the court affirmed the water court's ruling.
Erik Lacayo
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Upper Eagle Reg'1 Water Auth. v. Wolfe, 230 P.3d 1203 (Colo.
2010) (holding that (1) for purposes of filing a complaint, the
operational date of an augmentation plan is the date of entry of
decree, (2) the water court had the duty to prevent injury to vested
water rights, not just to remedy such injuries, and (3) the purpose of
retained jurisdiction periods is to allow courts to reconsider whether
there is injury to vested water rights.
The Upper Eagle Regional Water Authority ("Authority") is the
second-largest water system on the western slope of Colorado. The
Authority provides water for over 25,000 people, diverting over 5,000
acre-feet of water per year. Since 1995, the Authority used the same
depletion table, created by engineer Thomas Williamsen in the early
1990s, to calculate the projected depletions from out-of-priority
diversions. The Authority used this depletion table in the two
augmentation plans at issue in this case.
The Water Court for Water Division No. 5 ("water court")
approved the first augmentation plan on August 1, 2000. The
Authority used the depletion table's projections in the plan. The
Authority identified Eagle Park Reservoir as the supplemental
replacement source of water, covering out-of-priority Authority
depletions to the Eagle River up to three hundred and eighty-three
acre-feet. The water court retained jurisdiction for ten years, which
would expire August 1, 2010. The water court approved the second
augmentation plan on February 6, 2003. The Authority again used
The Authority
the depletion table's projections in this plan.
identified Homestake Reservoir as the supplemental replacement
source of water for out-of-priority Authority depletions to the Eagle
River up to one hundred and twenty-five acre-feet.. The water court
retained jurisdiction for five years, which would expire February 6,
2008.
In 2006, the State and Division Engineers ("Engineers") and the
Colorado Water Conservation Board ("CWCB") filed petitions in the
water court to invoke the retained jurisdiction provisions. The
Engineers and the CWCB alleged that the Authority's use of the
depletion tables in accounting for its out-of-priority diversions had
resulted in under-replacement of the depletions. The Engineers and
CWCB requested an injunction of the Authority's continued use of
the depletion table and an extension of the retained jurisdiction
periods until the water court conclusively established the absence of
injury to vested water rights. The Authority filed motions to dismiss
the cases, arguing that the Engineers and the CWCB could not invoke
the retained jurisdiction provisions because the augmentation plans at
issue had not yet operated. Although the water court originally
denied the motions to dismiss on June 7, 2007, it eventually
reconsidered the motions. The water court concluded that the
Engineers and the CWCB could not invoke the retained jurisdiction
period because the augmentation plans at issue had not operated.
The Engineers and CWCB subsequently appealed to the Supreme
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Court of Colorado ("court").
On consolidated appeal, the court first determined whether the
water court erred in dismissing the cases. The court held that the
water court erroneously dismissed the case because it misinterpreted
the operative date of the augmentation plans. Operation of a plan is
significant because COLO. REV. STAT. § 37-92-304(6) allowed the water
court to reconsider a question of injury to vested water rights under
an augmentation plan based on operational experience. In prior
cases, the court had made findings on when a plan was operational.
Relying on case law, the court determined that as a matter of law an
augmentation plan would be effective for operational purposes at-the
time of entry of the decree. It was irrelevant that the Authority had
not taken water out of either reservoir at the time the Engineers and
the CWCB filed suit. Rather, the relevant dates of operation for the
two cases were August 1, 2000, and February 6, 2003, the dates the
water court approved the authority's augmentation plans. Because
both augmentation plans were operating when the Engineers and the
CWCB filed suit, the court held that the water court should have
continued with proceedings.
The court next considered whether the Engineers and the CWCB
could invoke the water court's retained jurisdiction under an
augmentation plan to prevent injury to vested water rights. This
question was one of first impression for the court. The court looked
to the plain language of the statute as well as its purpose and intent.
The court found that under Colorado's Water Right Determination
and Administration Act of 1969 ("1969 Act") the water court could
approve augmentation plans so long as the plans did not injure vested
water rights. In addition, the 1969 Act gave the water court
discretion to include a retained jurisdiction plan. Then, the General
Assembly amended the 1969 Act in 1977 to not only require the
inclusion of a retained jurisdiction provision but also to permit the
water court to revisit its decision and extend the period of retained
jurisdiction as necessary to protect vested water rights. Accordingly,
the court found that the statute explicitly provided that the water
court could extend the retained jurisdiction period if it was unclear
whether an augmentation plan would be injurious to vested. water
rights.
Moreover, the court found that the legislative history supported
this interpretation.
The General Assembly emphasized that
nonoccurrence of an injury to a vested water right might not be
evident at first, and thus, the water courts may need to reconsider
their decisions. Because the General Assembly intended the retained
jurisdiction period to be a test period, it followed that if there was
evidence suggesting injury or the possibility of injury the water court
should be able to extend its retained jurisdiction period.
In
accordance with this finding, the court held that the water court
should make a decision on whether to extend the retained jurisdiction
in the subject cases.
Accordingly, the court, sitting en banc, reversed the water court's
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rulings in both cases and remanded for further proceedings
consistent with its opinion.
JustineShepherd
V Bar Ranch LLC v. Cotten, 233 P.3d 1200 (Colo. 2010) (holding
that the State Engineer has the power to change and revoke well
permits, and that the beneficial use of water on the date of
appropriation controls the scope of water rights).
V Bar Ranch LLC ("V Bar") drilled a well in 1946 ("Well No. 1")
that predated state law requiring wells be registered or permitted.
For two decades, V Bar used WelliNo. 1 to irrigate only the Southwest
Quarter of Section 3. In 1966, V Bar obtained the Northwest Quarter
of Section 3 and subsequently used Well No. 1 to irrigate both
quarters. In 1972, V Bar applied to the District Court for Water
Division 3 ("water court") for adjudication of Well No. 1. The water
court gave the well an appropriation date of. 1946 without assigning
an acreage or volumetric limitation. V Bar irrigated the Southwest
and Northwest Quarters of Section 3 until 1978. In 2005, the State
Engineer issued a replacement well permit that allowed V Bar to
irrigate both quarters. George Gallegos, a neighboring landowner
then petitioned the State to revoke V Bar's replacement well permit
on the grounds that the State Engineer erroneously allowed V Bar to
expand its water rights beyond the confines of the Southwest Quarter
in violation of C.R.S § 37-90-137(1).
A hearing officer found that the date of Well No. 1's
appropriation, 1946, was the operative date in determining the scope
of V Bar's water rights. The officer also found that the State Engineer
issued the replacement well permit erroneously by allowing V Bar to
expand its water use without a proper decree from a water court.
The State Engineer affirmed the decision. On V Bar's appeal, the
water court likewise affirmed, upholding application of the 1946
appropriation date and rejecting V Bar's contention that the State
Engineer lacked jurisdiction to hear and act upon Gallegos's petition
for revocation of the replacement well permit. V Bar appealed to the
Colorado Supreme Court ("court") to contest the State Engineer's
jurisdiction and object to the operative date for determination of
scope. V Bar also argued for application of the doctrine of equitable
estoppel to prevent the State Engineer from modifying the
replacement well permit.
The court first addressed the question of jurisdiction. The court
found two legislative acts useful in assessing the extent of the State
Engineer's authority: the Colorado Administrative Procedures Act
("APA"), and the Water Rights Determination and Adjudication Act
of 1969 ("1969 Act"). The APA authorizes state agencies to revoke
licenses; the court noted that a well permit is a "license" under the
APA criteria. The 1969 Act establishes the framework for the existing
water courts and extends exclusive jurisdiction to these courts in
"water matters." Though the 1969 Act does not define "water
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matters," the court pointed to past decrees from the Generally
Assembly and language in several Colorado statutes delegating power
to the State Engineer in some of these matters. Specifically, these
authorities charge the State Engineer with the duty to investigate
improper issuance of wells and to decide whether the permit ought to
be modified or revoked.
Next, the court considered V Bar's objection to the operative date
for determination of the scope of the water rights. V Bar argued that
the adjudication date should be applied, thus permitting V Bar to
irrigate both quarters. The court disagreed, noting Colorado law
indicating that appropriation and subsequent confirmation through
judicial decree form water rights. Common law further indicates that
water appropriated for use on a given parcel of land cannot expand
to other lands unless the water court issues a decree allowing such a
change. The court noted that V Bar never attempted to obtain a
decree from the water court, nor did V Bar seek appropriation for the
Northwest Quarter upon its request for adjudication in 1972. The
1969 Act also calls for the evaluation of the beneficial use of the
water, whereby only an amount of water that is "reasonable and
appropriate" may be appropriated to "accomplish without waste" the
purpose of the appropriation. In the case of Well No. 1, the court
ruled that the water court appropriated the beneficial use exclusively
for the Southwest Quarter in 1946. As a result, the court concluded
that V Bar had no grounds to expand its appropriation to the
Northwest Quarter.
The court also found -the Groundwater Management Act of 1965
("1965 Act") valuable in dismissing V Bar's argument procedurally.
The 1965 Act requires parties seeking to drill new wells or expand
existing wells to obtain a permit from the State Engineer. V Bar
neglected to petition the State Engineer for this permit upon
irrigation of the Northwest Quarter in 1966, thereby failing to satisfy
the terms of the 1965 Act. The court concluded that the adjudication
of Well No. 1 confined use to the Southwest Quarter and that the
State Engineer did not have the power to expand irrigation to the
Northwest quarter.
Lastly, the court examined grounds for invoking equitable
estoppel against the State Engineer. V Bar asserted that it attempted
to register Well No. 1 and list both quarters but claimed that the State
Engineer told V Bar this was not necessary. Additionally, V Bar
claimed detrimental reliance upon the replacement well permit due
to the purchase and installation of a sprinkler system. The court
rejected V Bar's claims, citing common law indicating that the State
Engineer only administers rights upon the decrees of the water court.
Thus, the State Engineer had no authority to create or expand V Bar's
rights beyond the scope of the 1946 appropriation.
Accordingly, the court affirmed the water court's decision that the
State Engineer acted properly in modifying the replacement well
permit. Moreover, the court agreed that the beneficial use on the
appropriation date controlled the scope of water rights. Finally, the
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court found no grounds to invoke equitable estoppel.
John Bartholomew

IDAHO
Lake CDA Inv., LLC v. Idaho Dep't of Lands, 233 P.3d 721
(Idaho 2010) (holding that the state's highway easements extended to
a lake's ordinary high water mark and, subsequently, did not
terminate the landowner's littoral rights; the fill the state added to the
lake was part of the public land trust but also did not eliminate littoral
rights; and the landowner's did not need to apply for highway
encroachment permits for proposed docks that would rest on the
public land trust fill).
In 2006, Lake CDA Investments . and Chris Keenan
("Landowners") applied for dock permits for separate properties
located on Lake Coeur d'Alene with the Idaho Department of Lands
("Land Board") and the Idaho Transportation Department ("ITD").
On March 30, 2007, the Land Board held an administrative hearing,
combining the Landowners' applications.
At the hearing, an ITD surveyor testified that the Landowners'
predecessor in interest deeded a 1940 highway easement ("1940
easement") to the State of Idaho. The surveyor further testified that
this easement extended out into the lake and, therefore, made the
The
Landowners' riparian rights subordinate to the easement.
hearing officer recommended the Land Board reject the applications,
finding that the Landowners' littoral rights were subordinate to the
1940 easement. The hearing officer reasoned that without littoral
rights the Landowners were not qualified to apply for the dock
permits. The Land Board subsequently rejected the Landowners'
applications based on the hearing officer's recommendations.
The Landowners then appealed to the Idaho District Court. The
district court vacated the Land Board's decision, ruling that the 1940
easement did not affect the Landowners' littoral rights because the
easement only extended down to the ordinary high water mark. In
addition, the district court awarded the Landowners attorneys' fees
and costs of $23,128.51.
The Land Board and ITD then appealed to the Supreme Court of
Idaho ("court"). The Land Board and ITD argued that the first issue,
whether the 1940 easement extinguished the Landowners' littoral
rights, was analogous to the court's rulings on railroad easements,
However, the court
which required exclusive easements.
distinguished railroad easements from highway easements, reasoning
that the state holds highways in trust for public use, and thus,
highways do not require exclusive easements. Furthermore, the court
ruled that the 1940 easement did not grant an easement over the
disputed area because the Landowners, as littoral owners,. only took
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title of the property down to the ordinary high water mark. The state
reserves the property below the ordinary high water mark in trust for
the public's use and benefit. Therefore, because the state did not
have an exclusive easement over the disputed area, the Landowners
could exercise their littoral rights and apply for dock permits.
The ITD further argued that the state added fill to the lakebed to
widen and straighten the highway, and the fill, in turn, stayed as
public trust land. The court agreed with ITD but held that while the
fill does stay as public land trust, the fill does not eliminate the
Landowners' littoral rights because, otherwise, the Landowners would
have to cross the fill to exercise their basic littoral rights.
Accordingly, the court found that the existence of the public land
trust did not exclude the Landowners' littoral rights.
Next, ITD argued that the Landowners were required to apply for
highway encroachment permits with ITD before they could request
dock permits. The court found that the Landowners did not need
highway encroachment permits because the proposed docks would
rest on the fill, which, as discussed above, rests on the public land
trust and is not part of the highway right-of-way. Therefore, the court
held that it would be inappropriate for the Landowners to apply for
highway encroachment permits for the public land trust.
Finally, the court reversed the district court's award of attorneys'
fees and costs, ruling that the Land Board and IDT had a reasonable
basis in fact or law for arguing against the Landowners' action.
In summary, the court affirmed the district court, finding that
highway easements do not terminate the Landowners' littoral rights
because the easement extends only to a lake's ordinary high water
mark. The court further found that the state's actions of adding fill to
the lake does not eliminate the Landowners' littoral rights because
the added fill stays in the public trust, and the Landowners' are not
required to apply for highway encroachment permits for proposed
docks that would rest on the public land trust fill.
Nicole Tachibana
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MONTANA
Hohenlohe v. Dep't of Natural Res. and Conservation, 357 Mont. 438
(2010) (holding that the Department of Natural Resources and
Conservation must grant an application for a change of use to
instream use where all of the Water Use Act's statutory criteria are
proven by the preponderance of the evidence, and that the
Department retains the right to limit the amount of water within a
change of use application and such discretion does not constitute an
adjudication to quantify the right).
Christian and Nora Hohenlohe ("Hohenlohes") sought judicial
review of Montana's Department of Natural Resources and
Conservation's ("Department") denial of their change of use
application. At trial, the First Judicial District Court, County of Lewis
and Clark, ordered the Department to grant the application. The
Department appealed to the Supreme Court of Montana, disputing
the lower court's holding that the Department abused its discretion by
denying the Hohenlohes' change of use application.
After switching their ranch from flood to sprinkler irrigation, the
Hohenlohes filed for a temporary change from their prior irrigation
right (32.5 cubic feet per second "cfs") to a combined right including
both irrigation and instream flow. The proposed change had no
apparent adverse effect on any downstream rights holders, and led to
a much greater amount of water remaining instream, benefiting the
fishery. However, the Department issued a Statement of Opinion 742
days after the objection deadline had passed, stating that the
application should be denied based on an incomplete return flow
analysis. A Final Order followed six months later stating the same
opinion.
Initially, the court determined whether the Department's review
of the Hohenlohes' water right constituted an adjudication of the
water right's quantity. The court held that the Montana Water Court,
and not the Department, had exclusive jurisdiction to adjudicate the
quantities of water rights. Additionally, a holder may only quantify
his water rights through the adjudication process, and not through
the permitting process. However, state law also authorizes the
Department to require an applicant for a change of use authorization
to provide information regarding the flow rate and volume of the
right to be changed. Thus, the Department's decision on whether to
approve a temporary change to instream flow did not constitute an
adjudication of the applicant's water right.
Next, the court decided whether the Department abused its
discretion in denying the Hohenlohes' application. The court focused
on the Water Act's requirement that an applicant for a change of use
for instream flow prove by a preponderance of the evidence certain
statutory criteria listed in MONT. CODE ANN. § 85-2-402(2) to 408(3)
(2010). If the applicant demonstrates each statutory criterion by a
preponderance of the evidence, the Department must grant the
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change application. The statutory criteria include a lack of adverse
effects upon right holders, evidence that the proposed change
constitutes a beneficial use, proof that proposed saving methods will
salvage the amount of water asserted, and evidence that the amount
of water claimed is necessary to benefit the fishery. The burden of
this proof is squarely upon the applicant.
The court rejected, in this case, that the Department may deny an
application based on an incomplete return flow analysis under § 85-2408(7). Section 85-2-408(7) does not create an additional criteria and
thus cannot be used to deny an application.
The only criterion in contention was whether the proposed
change would have had an adverse effect upon any right holders. The
court found that the proposed change of use resulted in no adverse
effect upon any other right holder, and that, in fact, the application
actually benefitted the only right holder noticeably affected.
Additionally, the court placed some weight on the proposed change's
benefit for the fishery by leaving more water instream. Because the
Hohenlohes established all the statutory criteria by the
preponderance of the evidence, namely that no other right holder.
would be adversely affected, the court found that the Department's
denial of the Hohenlohes application based upon incomplete return
flow analysis was arbitrary and constituted an abuse of discretion.
The final issue facing the court was whether the Department may
consider past waste in deciding the quantity of water to be included in
a change of use. While § 85-2-408 cannot be used to reject an
application, the court held that this section limits the maximum
amount of water to be protected instream to the amount historically
diverted by an applicant. Additionally, the court found that this
section gives the Department discretion to further limit the amount to
the amount historically consumed. The court defined consumptive use
as the volume of water used annually for a beneficial purpose,
including incorporation into products that does not return to the
The court further stated that the
ground or surface water.
Department may take into account reasonable or wasteful historic use
of a water right to amend or modify a proposed change of use
application accordingly.
Based upon these findings, the court held: (1) the Department was
not adjudicating the quantity of the Hohenlohes' water rights by
requiring proof of historic volume of their water rights and return
flow analysis; (2) the Department's denial of the Hohenlohes'
application was arbitrary and constituted an abuse of discretion; and
(3) past wasteful use is a permissible factor for the Department to
consider in determining whether a proposed change in use should be
approved for the full historical diverted amount, the amount
historically consumed, or a smaller amount.
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Accordingly, the Supreme Court of Montana reversed the district
court's decision.
JamieLuckenbill

NEVADA
Great Basin Water Network v. Taylor, 234 P.3d 912 (Nev. 2010)
(holding that a statutory amendment that allowed the State Engineer
to postpone ruling on municipal-use groundwater applications for
more than one year did not apply retroactively and that the proper
remedy for a State Engineer's untimely ruling was to re-notice
applications and reopen the protest period).
In order for the Las Vegas Valley Water Department ("LVVWD")
to appropriate public water from groundwater sources, LVVWD filed
roughly one hundred and forty-six applications for water rights with
the State Engineer in 1989. In 1990, eight hundred and thirty parties
("protestants") filed protests with the State Engineer in response to
these applications. In 1991, the Southern Nevada Water Authority
("SNWA"), a regional agency formed to address the water needs of
the Las Vegas valley, acquired LVVWD's rights to the 1989
applications. Between 1991 and 2002, some of the applications were
withdrawn and others were ruled on after hearings held by the State
Engineer.
In 1989, Nev. Rev. Stat. § 533.370(2) required that the State
Engineer decide on each water appropriation application within one
year of the final protest date. The State Engineer could only
postpone action beyond one year if he received written authorization
from the applicant and protestant, if there was ongoing water supply
studies, or if there was ongoing court action concerning the water
right. In 2003, the legislature amended the statute, adding a fourth
exception that allowed the State Engineer to postpone the disposition
of pending applications prepared for municipal use.
In October 2005, the State Engineer attempted to notify
approximately three hundred people by certified mail of a prehearing
conference scheduled for January 2005, concerning the protest of
SNWA's remaining groundwater applications. The postal service
returned a vast majority of the notices undelivered. The State
Engineer did not attempt to resend the notices. At the hearing in
January of 2006, protestants requested that the State Engineer renotice SNWA's applications and reopen the protest period. In March
2006, the State Engineer denied these requests. In August 2006, fiftyfour protestants filed a petition with the Seventh Judicial District
Court, White Pine County ("district court") for judicial review of the
State Engineers decision to deny the request for re-notice. The
district court determined that the State Engineer did not abuse his
discretion because there was no statutory provision that required
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additional notice and, therefore, denied the petition for review.
On appeal to the Nevada Supreme Court ("court"), the dispositive
issue was whether SNWA's 1989 applications were still pending in
2003 when the legislature amended Nev. Rev. Stat. § 533.370 to allow
the State Engineer to postpone the disposition of the applications for
more than one year.
The protestants argued that the 1989
applications were not pending in 2003 because they lapsed after the
one year protest period. They further contended that the SNWA had
to have filed its applications within one year of the 2003 amendment's
enactment in order for the State engineer to consider them pending.
In contrast, SNWA argued that because the legislature intended the
2003 amendment to apply retroactively, the 1989 applications were
still pending. This argument was based on the fact that the 2003
amendment included a provision specifying that the municipal use
exception applied to pending applications rather than only future
applications.
The court found that because the protestant's and SNWA's
arguments demonstrated the ambiguous nature of the term
"pending" in the 2003 amendment, it would look beyond the statute
to the legislative history in order to determine the legislature's intent.
Because the court determined that the legislative history did not
provide any guidance as to the 2003 amendment's retroactive effect,
the court analyzed the statute in a manner consistent with reason and
The court concluded that the protestants'
public policy.
interpretation of the statute was more reasonable for four reasons.
First, the legislature's setting of a timeline requiring the disposition of
applications within one year evidenced the legislature's intent to
prevent a significant delay in rulings. Without evidence of the
legislature's intent that the municipal use exception should apply
retroactively, the practice of allowing applications to linger for long
periods of time without authorization or notice from the protestor
would have been inequitable. Second, the statutory timeline would be
superfluous without consequences for not issuing a ruling within one
year. Third, SNWA's interpretation of the 2003 amendment would
deprive some of the protestants of due process. Eleven of the fiftyfour protestants in this action originally protested SNWA's
applications in 1989 when Nev. Rev. Stat. § 533.370 required
authorization from a protestant in order to allow the State Engineer
to postpone disposition of a water rights permit. Fourth, an
interpretation of the statute that would allow the 2003 amendment to
apply to every groundwater application ever filed would produce
absurd results. Accordingly, the court determined that the legislature
intended applications to be eligible for the exception only if they had
not exceeded the one-year limitation at the time the 2003 amendment
was enacted.
Next, because the legislature did not specify a remedy in the
statute for noncompliance with the timing requirements, the court
had to determine the proper remedy. The court concluded that when
a party files a protest in a timely manner the proper remedy is to
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require the State Engineer -to re-notice the applications and reopen
the protest period. The court reasoned that voiding the State
Engineer's ruling and preventing him from taking further action
would be inequitable to SNWA and applicants should not be
punished for the State Engineer's failure to follow his statutory duty.
The court further reasoned that it would be inequitable to the
protestants if the State Engineer's inaction over a fourteen-year
period resulted in the application's approval.
Accordingly, the court reversed the district court's order denying
the petition for judicial review and remanded the matter to the
district court with directions to further remand the matter to the
State Engineer for further proceedings.
Toby Weiner

OREGON
Pete's Mountain Homeowners Ass'n v. Or. Water Res. Dep't, 238
P.3d 395 (Or. Ct. App. 2010) (holding that members of a local
homeowner association, who owned water rights in Clackamas
County, had standing to seek judicial review of the Oregon Water
Resources Department's final order approving an application to
amend a water company's water right permit).
Pete's Mountain Water Co., Inc. ("the water company") owned a
water right permit in Clackamas County that authorized the
withdrawal of groundwater for group domestic use and limited
irrigation on roughly 147 acres of land. In 2004, the water company
applied to the Oregon Water Resources Department ("the
department") to amend its water right permit to expand the
authorized place of use. Interestingly, the amendment application
did not request to change the amount of homes that the water
company would serve.
In late 2006 and early 2007, pursuant to chapter 537 of the
Oregon Revised Statutes, Pete's Mountain Homeowners Association
and a number of local residents (collectively referred to as "the
homeowner association") filed comments with the department
The homeowner
opposing the water company's application.
association alleged that approval of the application would fail to
protect the public interest and neglect existing groundwater rights
held by association members and local residents. Neither chapter 536
nor chapter 537 of the Oregon Revised Statutes required the
department to hold a contested case hearing. Without further action,
the department issued a final order approving the water company's
application.
The homeowner association -then filed a petition for judicial
review with the Clackamas County Circuit Court. The water company
subsequently intervened and moved to dismiss the petition asserting
that the homeowner association lacked standing to seek review. The
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trial court agreed and granted the water company's motion to dismiss.
On appeal, the Oregon Court of Appeals considered whether the
homeowner association had standing to seek judicial review of the
department's final order approving an application to amend a water
right permit. The legislature determines the status or qualification
Accordingly, to determine the
required to establish standing.
meaning of the statute, the court examined the statutory language in
the context of relevant legislative history.
The water rights statute states that any "party affected" by a final
order may appeal the order to the circuit court. However, the statute
does not define the term "party." The water company argued that the
court should interpret "party" to have a limited meaning. Specifically,
the water company alleged that "party" referred only to persons to
whom a state agency has granted formal status as a party to the
proceeding. In contrast, the homeowners association asserted that
the court should interpret "party" as a person who the final order
affected, but who had not necessarily achieved formal status in the
agency proceedings.
After a close examination of the statute and its context, the court
found that the water company's limited definition of "party" was
somewhat supported. Notably, another provision of the water rights
statute, the contested case provision, utilized "party" to indicate
persons with formal status only. The court reasoned that the water
company's assumption of consistency in the legislature's use of terms
in the same statute was permissible. On the other hand, the court
found that other provisions of the statute suggested that the
legislature intended a different meaning of the term "party" in the
provision that relates to judicial review of orders in uncontested cases.
Accordingly, the court found that the homeowners association's
definition of "party" was also plausible.
Given a lack of pertinent legislative history available to resolve the
conflict, the court determined to resolve the ambiguity between the
two competing and reasonable constructions of the term "party" by
utilizing two cannons of construction: (1) the absurd results cannon,
and (2) the avoidance cannon. Under the absurd results cannon,
when one construction would lead to an absurd result and the other
would not, the court will favor the latter. Here, the water company's
interpretation indicated that a person that a final order adversely
affects would be required to obtain a declaration that he, she, or it
was a party to a proceeding. However, no statutory provision existed
for obtaining such a declaration and there was no such requirement
that such a proceeding occur. Thus, the court reasoned that the
water company's reading of the statute would make little sense.
Under the avoidance canon, if there is a plausible argument that
one of the competing constructions would render a statute
unconstitutional, the court will favor the other construction. Here,
the statute provided for no process whereby a person could obtain
recognition as a formal party. Accordingly, the court reasoned that if
it adopted the water company's definition, the homeowners
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association could face the prospect of being unable to obtain judicial
review of department orders that adversely affect its property rights.
Considering the outcomes under the two canons of construction,
the court found that the trial court erred in dismissing the petition
for judicial review on the ground that the homeowners association
was not a "party" within the meaning of the water rights statute.
Accordingly, the court reversed and remanded the trial court's
decision.
Molly Callender

WASHINGTON
Fitzpatrick v. Okanogan Cnty., 238 P.3d 1129 (Wash. 2010)
(holding that statutory immunity does not apply where the cause of
action is based solely on constitutional grounds and that the common
enemy doctrine does not bar inverse condemnation claims for
property damage caused *by water flowing through a natural
watercourse).
In 1999, Okanogan County ("County") implemented major
improvements to the Sloan-Witchert Slough Dike ("Dike") on the
Methow River ("River"). Afterwards, a Washington State Department
of Ecology hydrogeologist ("State hydrogeologist") submitted a
memorandum to the County shoreline permit coordinator, explaining
that the improvements cut off the River's natural overflow channels.
He maintained that the cut off would compress more flood flow into
the main channel and reduce that natural flood conveyance capacity
of the river.
In 2002, the River flooded and washed away a substantial portion
of private real property, including the Fitzpatrick and Sturgill's
("owners") private log cabin. The owners had built the cabin outside
the 100-year flood level. They alleged that the Dike caused the River
to change course and wash away their property. The owners filed a
complaint with the Douglas County Superior Court ("trial court")
against the County and the State of Washington ("State"). The
complaint contained claims for inverse condemnation, trespass,
negligence, and wrongful injury or waste to property. An inverse
condemnation claim is an action alleging a governmental taking or
damaging to recover the value of property that the government
appropriated in fact, with no formal exercise of the power of eminent
domain. The elements of an inverse condemnation claim include: (1)
a taking or damage (2) of private property (3) for public use (4)
without just compensation (5) by a governmental entity that has not
instituted formal proceedings.
The County and State moved for summary judgment, citing the
common enemy doctrine and statutory immunity, which the trial
court granted. On appeal, Division Three of the Washington Court
of Appeals ("court of appeals") reversed the trial court, holding that
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there were material issues of fact that precluded summary judgment
and that the County and State were not immune from the owners'
inverse condemnation claims.
Subsequently, the Washington Supreme Court ("court") granted
the County's petition for review to determine whether the owners'
inverse condemnation claim could proceed against the County and
State in light of the common enemy rule. (The common enemy rule
allows landowners to dispose of unwanted surface waters, which are
the "common enemy" that any may defend themselves against, even if
such waters subsequently harm another.) The court first addressed
whether the County and State had statutory immunity from the
owners' inverse condemnation claim pursuant to Washington law.
The court found that the Washington code provides for immunity
from liability related to county improvements for flood control.
However, the court further found that statutory immunity does not
extend to claims for damages resulting from flood control measures
when a party based the cause of action solely on a constitutional
taking claim. Because the owners based their inverse condemnation
claim solely on Article 1, section 16 of the Washington Constitution,
the court determined that the County and Sate were not entitled to
statutory immunity.
Next, the court examined whether the common enemy rule
precluded the owners' inverse condemnation claim. The County and
State. argued that the common enemy doctrine applied and that it
allowed landowners to alter the flow of surface water to the detriment
of their neighbors so long as they did not block a watercourse or
natural drain way. In contrast, the owners argued that the natural
watercourse rule applied and that it prevented interference with the
natural flow of a waterway and, therefore, did not afford common
enemy doctrine protection to parties that divert water from a natural
watercourse and damage other properties. To determine which rule
applied, the court evaluated the character of the water at issue. If
water within a natural watercourse washed away the owners' property,
the natural watercourse rule would apply; conversely, if surface water
backed up onto the owners' property and caused the damage, the
common enemy doctrine would apply.
The court noted that the only evidence presented to the trial
court on this issue was evidence that supported the owners'
argument. The owners presented that the Dike work affected the
River by cutting off natural overflow channels in the floodplain,
forcing all of the flow during the high-water event into the main
channel and onto the owners' property. A declaration from the
owners' expert, a Ph.D. in Civil Engineering-Hydraulics, and the
memorandum from the State hydrogeologist supported this
argument.
Accordingly, the court held that the common enemy doctrine did
not bar the owners' inverse condemnation claim because water
flowing through a natural waterway may have caused the damage to
their property. Therefore, the court found that a genuine iss ue of
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material fact existed, and that the trial court erred in granting
summary judgment.
Finally, the County and State argued that because the work plan
did not originally contemplate the property damage nor was it a
necessary incident to the government project the owners could not
bring an inverse condemnation claim. The court determined that the
information contained in the State hydrogeologist's memorandum
effectively noticed the County and State three years prior to the high
water event that the River may, as a necessary incident to or a
consequence of the Dike improvements, flood the owners' property.
Accordingly, the court found that the record reflected a genuine issue
of material fact as to whether the damage to the owners' property was
a necessary incident to the County and State's work on the Dike.
Therefore, the court affirmed the decision of the appellate court
and remanded the case to the trial court for further proceedings.
KainaB. Swenson

WISCONSIN
Lake Beulah Mgmt. Dist: v. Wis. Dep't of Natural Res., 787
N.W.2d 926 (Wis. Ct. App. 2010) (holding that because the Wisconsin
Department of Natural Resources ("DNR") had authority to consider
scientific evidence of adverse environmental impacts to the waters of
the State from all wells, the DNR must consider an affidavit regarding
the subject well's impacts to the waters of Lake Beulah).
In 2003, the Village of East Troy ("Village") applied for a well
permit from the DNR to add a fourth well. The proposed site of the
well was only 1.,400 feet from Lake Beulah. As part of the permitting
process, the Village prepared a report, estimating that the well would
not have adverse effects on the lake. The DNR accepted the report
and issued a permit, which was valid for two years. Soon after, the
Lake Beulah Management District ("District") petitioned for a case
before the DNR, arguing that the DNR did not comply with its duty
to protect navigable waters. The District believed the DNR had a duty
to consider independently the environmental effects before
approving the permit. The DNR originally denied the petition but
The Lake Beulah Protective and
later granted a hearing.
and allied with the District
intervened
Association
Improvement
Village
filed a motion for summary
The
"District").
the
(collectively,
disposition, which the Administrative Law Judge ("ALJ") granted,
stating that because the language of the statute expressly required the
DNR to consider only certain impacts, the statute excluded
considering others. The ALJ further reasoned that the District failed
to present any scientific evidence demonstrating adverse impacts on
the well.
After the District filed a petition for judicial review in the
Wisconsin District Court ("district court") of the 2003 permit, the
DNR changed its opinion, spontaneously deciding it had authority to
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consider the public trust doctrine for high capacity well approvals.
The public trust doctrine gives the state title to navigable water in
trust for public purposes. The new authority to consider the public
trust doctrine allowed the DNR to limit the approval of wells when
potential negative impacts on public rights in navigable waters
existed. Nonetheless, the DNR believed that it did not have a duty to
consider the environmental impacts for the subject well because the
DNR never received evidence that the well would have adverse
impacts on Lake Beulah. In 2005, the district court dismissed the
petition of the 2003 permit, and the District moved for
reconsideration., The District filed an affidavit from a geologist,
stating that the Village's consultant had reached erroneous findings
from inadequate and improperly conducted tests. The geologist's
affidavit concluded that the well would negatively impact the wetlands
and surface waters of Lake Beulah. The district court denied the
District's motion for reconsideration, and the District then appealed
to the Wisconsin Court of Appeals ("court"). During the appeal, the
Village applied to extend its 2003 permit. Consequently, the DNR
granted the two-year extension and mailed a copy to the District with
a thirty-day appeal deadline. About six months after the DNR granted
the new permit and while the original appeal of the 2003 permit
continued in the court, the District petitioned the district court for
review of the 2005 permit.
In 2008, the district court denied the petition of the 2005 permit,
and the District appealed to the court. The court first considered the
District's contention that the 2005 permit extension was a nullity.
The District argued that the DNR's approval came after the 2003
permit expired, and thus, the DNR could not grant a new permit
because the Village did not apply for a new permit but an extension
of the previous one. The court found that regardless of how the
Village labeled its application, the DNR processed the application as a
new permit because it received the correct fee and reviewed the
application as a new permit. Accordingly, the court held the 2005
permit was a new permit and not an extension.
The court then considered whether the statute precluded DNR
from considering the public trust doctrine in relation to the well. The
court did not give any deference to the DNR's opinion because the
issue involved the scope of the agency's power. The court found that
the general statutes expressly delegated regulatory authority to the
DNR to protect the waters of the state, and because the wells affect
the waters, the DNR had authority over them as well. The specific
statutes concerning wells classify wells into three categories based on
size but were silent as to whether the DNR should consider potential
environmental effects for certain wells. The court held that while the
statutes mandated the DNR to complete environmental reviews for
only certain wells, the language did not preclude the DNR from
reviewing other middling wells as well.
Next, the court considered whether the DNR was required to
conduct a full environmental review of the well the Village
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constructed. The court held that although the DNR had the authority
to consider the environmental impact of the well, it was not required
to do so. The DNR's duty under the public trust doctrine arose only
when there was evidence suggesting that the well could affect state
waters. The court did not set any standard for the DNR to determine
when the duty to further examine environmental impacts arises, but it
did state that scientific evidence suggesting adverse impacts should be
sufficient. The court ultimately deferred to the judgment of the DNR
to decide what evidence would be sufficient to warrant further
investigation into environmental impacts of the state's water.
Accordingly, the court held that if there was a substantial indication
that a well would significantly affect the waters of the state then the
DNR should consider the information and possibly conduct its own
studies.
Finally, the court addressed the proper way concerned citizens
should present evidence of environmental impacts of a well to the
DNR. The court agreed with the DNR that citizens have three
options for submitting information. The first two options allow
citizens to present new information either while the permit process
was ongoing or after the .DNR granted the permit, in which case a
contested case hearing would take place to consider the information.
The third option allows for petition of judicial review after the DNR
issues the permit; however, this option does not allow for
consideration of new information. The court also pointed out that
the District did not submit its information under any of these options.
Nonetheless, because the DNR had the geologist's report prior to
making its decisions to approve the Village's permits, the court
ultimately concluded that the DNR did have a duty to consider the
report as to whether the well would cause adverse environmental
impacts to the waters of Lake Beulah. The court reversed and
remanded to the district court with directions to remand to the DNR
to consider the affidavit and any other information pertaining to the
well.
Kelly Miller

WYOMING
Kerbs v. Walck, 229 P.3d 974 (Wyo. 2010) (holding that a
landowner harmed a neighboring landowner by installing a nonapproved diversion, that the same landowner unlawfully tampered
with headgates, and that the damages awarded were not excessive).
Two ranchers, Mr. Eugene Walck ("Walck") and Mr. Scott Kerbs
("Kerbs") of Kerbs Ranch, own both pre-1904 and post-1904 water
rights along Jack Creek. Two irrigation ditches, the Forney No. 2
Ditch ("Forney Ditch") and the D. McPhail Ditch ("McPhail Ditch"),
convey water through headgates from Jack Creek. The Forney No. 2
Ditch conveys water to just the Kerbs Ranch, while the McPhail Ditch
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conveys water to both ranches. For over fifty years, however, Kerbs
sent Kerbs Ranch water from McPhail Ditch through the Forney No.
2 Ditch, without permission for a point of diversion change.
In 2002, drought and low water levels subjected Jack Creek to the
Pathfinder Call, a 1904 water right call to fill the Pathfinder Reservoir.
On April 12, 2002, the water commissioner placed notices allowing
for the supply of only pre-1904 water rights from Jack Creek. Kerbs
did not adjust the headgates for pre-1904 water rights and continued
to take McPhail Ditch water for the Kerbs Ranch through the Forney
Ditch. On April 25, 2002, the water commissioner chained and
locked the headgates to the pre-1904 allotment position. However,
Kerbs then installed a canvas dam, culvert, and slide gate to divert
water from McPhail Ditch into the Forney Ditch, effectively stopping
flow in the McPhail Ditch.
On May 7, 2002, the water commissioner discovered the
headgates for the McPhail Ditch and the Forney Ditch completely
closed. In addition, Kerbs shut two outlet pipes to Walck's lower
creek field, giving Kerbs ample water but leaving Walck a minimal
amount. Walck owns twenty-three acres downstream of the diversion
installed by Kerbs, and thus, could not irrigate from the McPhail
Ditch. In 2004, Walck sued Kerbs. In a bench trial, the district court
ruled that Kerbs Ranch interfered with Walck's water rights. Kerbs
Ranch then appealed to the Wyoming Supreme Court (the "court").
The court first analyzed the district court's findings regarding the
diversion installed by Kerbs. Kerbs argued that he left some water in
the McPhail Ditch but neglected to install a measuring device so he
did not know the amount of water he diverted. The district court
held that Kerbs violated Wyoming law by installing a diversion
without proper approval for a diversion point change. Because Kerbs
interfered with the legal water amount required in the McPhail Ditch
at the point of Walck's diversion, the district court determined that
Walck did not receive his legal share. Kerbs argued that, with this
finding, the district court put Walck's water rights above his, despite
the equal priority of the rights. The court affirmed the district court's
ruling.
Secondly, the court reviewed the timeframe in which Kerbs shut
the headgates to the Forney and McPhail Ditches. The district court
concluded that the McPhail Ditch would have conveyed Walck's
appropriation had Kerbs not shut the headgates. Kerbs argued that
the water commissioner shut the gates, the water commissioner
should have opened the headgates, and finally, Walck should have
opened the headgates. The court determined that the only proof
available showed Kerbs shutting the headgates, the water
commissioner had no duty to re-open the headgates, and Walck
would not have opened the headgates, as he understood the shut
headgates were part of an on-going criminal investigation. Kerbs
again argued the district court elevated Walck's water rights above
his. The court disagreed.
The court determined that due to the equal priority of rights,
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both Walck and Kerbs should share the shortfall equally. By taking
ample water while leaving Mr. Walck with the minimal amount, Kerbs
elevated his water rights above Walck. Also, the court determined
that the district court awarded non-excessive, reasonable damages.
Accordingly, the court affirmed the ruling of the district court.
Serena Hendon

